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V-E Day Meditation 


How ART THOU FALLEN from heaven, O Lucifer, son of the morning! 
thou art cut down to the ground, which didst weaken the nations! 


How 


For thou hast said in thine heart, I will ascend into heaven, I will exalt my 
throne above the stars of God: I will sit also upon the mount of the congregation, 
in the sides of the north: 


I will ascend above the heights of the clouds; I will be like the Most High. 
Yet thou shalt be brought down to hell, to the sides of the pit. 


They that see thee shall narrowly look upon thee, and consider thee, saying, Is 
this the man that made the earth to tremble, that did shake kingdoms; 


That made the world as a wilderness, and destroyed the cities thereof; that 
opened not the house of his prisoners? 


All the kings of the nations, even all of them, lie in glory, every one in his 
own house. 


But thou art cast out of thy grave like an abominable branch, and as the raiment 
of those that are slain, thrust through with a sword, that go down to the stones 
of the pit; as a carcase trodden under feet. 


Thou shalt not be joined with them in burial, because thou hast destroyed thy 
land, and slain thy people: the seed of evildoers shall never be renowned. 


Prepare slaughter for his children for the iniquity of their fathers; that they 
do not rise, nor possess the land, nor fill the face of the world with cities. 


For I will rise up against them, saith the Lord of Hosts, and cut off from 
Babylon the name, and remnant, and son, and nephew, saith the Lord. 


I will also make it a possession for the bittern, and pools of water: and I will 
sweep it with the besom of destruction, saith the Lord of Hosts.—Isaiah 14: 12-23. 
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Must We Stop the Clock of Progress 
Until After V-Day? 


“All that still seems kind of small compared 
with what they’re doing for us, Judge.” 

“True, but it’s about all we older folks back 
home can do, Tom. Except one more thing. 
And that is to be sure our fighting men come 
home to the same kind of country they left 
behind. The kind of country their letters tell 
us they want. Nothing changed that they don’t 
want changed while they’re away, and unable 
to express their wishes.” 

The foregoing words conclude a dialogue be- 
tween a kindly, mellow old gentleman known as 
“The Old Judge” and his friend in the next 
chair at the shoe-shine parlor, as depicted in 
the latest of a series of institutional advertise- 
ments widely circulated in American newspa- 
pers by the Conference of Alcoholic Beverage 
Industries, Inc. 

We have long wondered whether the alco- 
holic beverage industry’s appropriation of a 
judicial character to lend force and dignity to 
its propaganda campaign would pass entirely 
unchallenged by the American judiciary—not 
only the considerable number of them who are 
out of sympathy with the sentiments ascribed 
to “The Old Judge” but many others as well 
who ought to regret to see the public respect 
for the bench commercialized by any outsider 
for the promotion of any cause alien to the 
administration of justice. 

In the sentences quoted, however, “The Old 
Judge” strikes closer home by voicing an argu- 
ment which has been applied not only to liquor 
legislation, as the sponsors of the advertisement 
intended, but also to proposed improvements in 
the administration of justice. The argument is 
that reforms should not be attempted while 
the boys are away, but the status quo should 
be preserved inviolate until their return. 

No evidence has yet been offered to indicate 
that the men in service themselves desire that 
such a stand be taken, while on the contrary, 
this JOURNAL has recorded several definite ex- 
pressions of opinion to the contrary. Among 
these may be mentioned the letters from sol- 
diers favoring adoption of majority jury 
verdicts in Texas (26:184), the soldier vote of 
83 to 3 in favor of integrating the West Vir- 
ginia bar (28:166) and the 12 to 1 vote of a 
similar group in favor of integrating the 
Missouri bar (28:51). 
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We are moved to raise this point again by 
a letter received from a director of the Society 
in military service. He is Lt. Col. Eberhard 
P. Deutsch, formerly of the New Orleans bar, 
and at the time the letter was written chief 
of the legal division (U. S.) preparing for 
the military government of Austria. He has 
served in Africa, Sicily, Italy, England, France, 
Belgium, Holland, Luxembourg and Germany; 
has participated in three invasions, landing 
airborne behind the enemy lines on D-Day in 
Normandy; and during the campaign in North- 
west Europe he was chief legal officer of 
the First U. S. Army —all of which indicates 
that he is well fitted to represent the point of 
view of the overseas soldier as well as the 
student of judicial administration. Says Colonel 
Deutsch: 

“While I have not been in close touch with 
developments in judicial administration at 
home, I have had the feeling that even much- 
needed reforms have been delayed on the as- 
sumption that they should await the return of 


normalcy in peace times. I have regretted this 
tendency exceedingly. 

“I am sure I can say quite confidently for 
the many thousands situated as I am that we 
would be only too happy to find, on our return, 
that progress in the administration of justice 
has not been slowed during our absence; and 
that, while we have been trying to do our bit 
over here, the home front has not been neglected 
in a field we would have been attempting to 
cultivate had we been in a position to do so.” 





Our Unpronounceable Name 


A Wyoming lawyer recently declined an in- 
vitation to membership in the American Judi- 
cature Society with the following comment: 


“I can’t pronounce the name of the Society, 
and I don’t want to belong to anything the name 
of which I can’t pronounce.” 


The plight of this man will arouse the sym- 
pathy of quite a large portion of the American 
bar. Fortunately for the Society, many others 
equally stumped by our polysyllabic title have 
been content to support our work and struggle 
through the name the best they could when 
necessity demanded. Some of their methods of 
attack on the Society’s “middle name” might 
well be described for the benefit of our Wyom- 
ing friend and others in a like predicament. 

One very common device to get around it is 
to substitute an easier word. Practically any 
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day’s mail brings to the Society’s office a letter 
addressed “American Judiciary Society,” 
“American Judicial Society,” or “American 
Juridical Society.” The clerks in the Ann Arbor 
post office are thoroughly accustomed to this 
sort of thing, and without consulting them we 
are able to offer confident assurance that mail 
addressed to “American Jugglery Society,” 
“American Jiujitsu Society,” or “American 
Julep Society” would reach us with equal promp- 
titude. 

For those unwilling thus weakly to evade 
the issue, there remains a variety of pronoun- 
ciations in more or less common use. One of 
the most frequent of these is “judi-kay-cher,” 
with the third syllable accented so as to make 
the word rhyme with “nature.” Closely allied 
with this one is “judi-cator,” rhyming with 
“alligator.” Another favorite is “ju-dic-acher,”’ 
which makes the latter part of the word re- 
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semble, though not exactly rhyme with, “pic- 
ture.” Then there is the method used occa- 
sionally in the Ann Arbor Western Union 
office: “American Judi—(I have this word 
spelled right, even if I can’t pronounce it!) 
Society.” 

The Winston Simplified Dictionary, which 
finds “judicature” fairly easy in comparison 
with other tongue-twisters that clutter its pages, 
offers the following guide to pronounciation of 
it: “Joo-di-ca-tur,” the “‘oo” long as in “moon,” 
the “i” short as in “begin,” the “a” as in 
“ask,” and the “u” as in “circulate.” There is 
a primary accent on the first syllable, then the 
two middle syllables come in rapidly, and a 
secondary accent falls on the last syllable. The 
“t” is pronounced like “t’” and not like “ch.” 
Just try that a few times. It’s easy—once you 
get the hang of it. 





Society Endorses Salary Increases for Federal Judges 


“If the high standard of our federal judiciary is to be maintained, the pas- 
sage of the Hobbs bill is not only necessary but very urgent.” — Frederic M. 


Miller. 


APPROVAL OF SALARY INCREASES for federal 
judges, as proposed in bills introduced in 
Congress by Representative Hobbs and Senator 
Wagner, has been announced by the American 
Judicature Society, in accordance with a vote 
of the directors and officers taken by mail last 
month, and a statement of the Society’s posi- 
tion and of the comments of the various direc- 
tors and officers has been put in the record for 
the consideration of the congressional commit- 
tees studying the proposal. 

Following are the salary changes that would 
go into effect upon termination of the Stabiliza- 
tion Act of 1942, if the bill (H. R. 2181) is 
passed: 

Chief justice of the United States Supreme 
Court, from $20,500 to $25,500 a year; asso- 
ciate justices of the same court, from $20,000 
to $25,000; judges of the circuit courts of 
appeals, the Court of Appeals for the District 
of Columbia, the Court of Customs and Patent 
Appeals, and the Court of Claims, from 
$12,500 to $17,500; chief justice of the Dis- 
trict Court for the District of Columbia, from 


$10,500 to $15,500; and all other district 
judges, from $10,000 to $15,000. 

The approval of the directors was more 
than overwhelming although not unanimous. 
Of the 108 officers and directors, up to the 
time of going to press 72 had voted in favor 
of supporting the measure, 4 approved the prin- 
ciple with qualifications or reservations as to 
certain provisions of the Hobbs bill, 7 opposed 
it, and 25 did not commit themselves or were 
not in a position to cast a vote. Among the 
latter are seven directors and officers who are 
themselves federal judges and personally in- 
terested in the outcome, and a few in military 
service or otherwise inaccessible at the time 
who have not yet been heard from. 

A survey of the letters by which the votes 
were cast indicates that the following were the 
leading factors that led the directors and 
officers to give the measure their approval: 

1. Higher salaries must be paid to assure 
getting the grade of men necessary to main- 
tain the high caliber of the federal bench. 

2. Salaries are too low, and in many in- 
stances result in actual hardship. 
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3. Many state court judges, both trial and 
appellate, are better paid than the correspond- 
ing judges in the federal system. 

4. Low salaries are not in keeping with the 
dignity and importance of the federal courts. 

5. Increases are necessary to offset the sub- 
stantial reduction in actual compensation re- 
sulting from the subjecting of judicial salaries 
to federal and state income taxes. 

6. Judicial service will be improved by re- 
lieving the judges of financial worries. 

7. Judicial service will be improved if judges 
are not forced as many are today to accept out- 
side employment as writers and teachers to 
supplement their regular income. 

8. Continuation of the present salary scale 
will result in the judiciary being manned largely 
by lawyers of lesser ability or of independent 
fortune, neither of which is desirable. 

9. The purchasing power of the dollar has 
greatly declined since the present salary scale 
was established. 

10. The problems with which the federal 
judges now and in the near future must deal 
are of the greatest magnitude and importance 
to the American people, and we cannot afford 
to let. those who perform those services go 
underpaid. 

The opinions of the officers and directors, 
themselves leaders of the bench and bar and 
representing in each state that element known 
to be unselfishly interested and active in the 
promotion of the efficient administration of 
justice, are of exceptional significance, and ex- 
tracts from their letters follow: 

“I am convinced that salaries for judges 
should be such amount as would attract the 
best legal talent and not penalize a successful 
practitioner by reducing his income too much. 
In my judgment a proposed increase of $5,000 
is more than modest. I really think that for 
the circuit courts of appeals the increase 
should be half again as much, and for the 
Supreme Court twice as much as $5,000.”— 
Stuart B. Campbell, Wytheville, Va. 

“It’s ridiculous to expect the leaders of the 
bar to accept appointment on a salary of 
$10,000 a year, from which income tax must 
then be deducted.”—Benjamin Wham, Chicago. 

“If we get the best men possible on the 
bench we must expect to pay them adequately, 
and the proposed amount to which the salary 
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is to be raised is probably less than any 
appointee would earn if in private practice.”— 
Lawrence R. Hamblen, Spokane, Wash. 

“We cannot hope to get men on the bench 
capable of handling big problems unless we pay 
them salaries comparable to those being earned 
by big men who create and deal with these 
problems.”—James P. Alexander, Chief Jus- 
tice, Supreme Court of Texas. 


“TI feel that we have, in this country, by fail- 
ing to raise the salaries of the federal judges, 
brought about a situation where this high 
office becomes unattractive to the leading mem- 
bers of the profession. This situation should 
be remedied.”—Pike Hall, Shreveport, La. 

“I favor the passage of the bill to increase 
the salaries of federal judges. While it must 
be taken as an accepted fact that judicial 
salaries cannot be made sufficiently high to 
approximate the income of lawyers in the 
higher income brackets of the practice, they 
nevertheless should be raised high enough so 
that the judiciary is in a position to draw on 
the best talent of the bar.”—Albert J. Harno, 
dean, College of Law, University of Illinois. 

“I am in favor of this proposal because it 
will tend to dignify our federal judiciary and 
will make a federal court judgeship attractive 
to capable and qualified men.”—Robert M. 
Clark, Topeka, Kansas. 

“Our own United States district judge here 
in the Southern District of Mississippi was a 
highly successful practitioner before he was 
appointed to the bench, and I am sure that 
his acceptance of the appointment meant a very 
substantial pecuniary sacrifice. Furthermore, 
he was appointed to the bench, and accepted 
the appointment, during the depression. Now, 
what with inflation and the greatly lowered 
purchasing power of a dollar, it means much 
more of a sacrifice than it did at the time of 
the appointment. If the judiciary expects to 
attract the services of the type of men on 
the bench that the practicing lawyer wants, and 
that we are fortunate enough to have here in 
our district, it should make certain that the 
holder of the office is adequately compensated.” 
—Hubert S. Lipscomb, Jackson, Miss. 

“The present salaries of federal judges, par- 
ticularly in the district courts and the circuit 
courts of appeal, have long been wholly inade- 
quate and are not in keeping with the dignity 
and importance of our federal courts.”—Edson 
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R. Sunderland, University of Michigan law 
school, 

“It is a well-recognized fact that the federal 
judges have been greatly underpaid. Many 
state trial and appellate judges receive com- 
pensation greatly in excess of what has been 
allotted to our federal judiciary.”—William 
Doll, Milwaukee. 

“IT have always felt that one of the most 
certain ways to insure a completely inde- 
pendent judiciary was to select competent men 
and pay them adequate compensation. Under 
existing conditions the salaries of federal 
judges, particularly circuit and district judges, 
are inadequate. The purchasing power of the 
dollar is not what it was when their salaries 
were fixed at the present amounts, and the im- 
position of federal income taxes further re- 
duces their actual compensation to a point 
where federal judges cannot be expected ade- 
quately to maintain themselves unless they 
happen to be men of independent means.”— 
Thomas B. Gay, Richmond, Va. 

“If conditions were normal, the proposed in- 
crease of $5,000 a year might not seem inade- 
quate, but in these days of inflation, an in- 
crease of double that amount would be reason- 
able. Since the Congress in making an in- 
crease of this kind must keep in mind normal 
conditions it is perhaps wise to support the 
bill, but the proposed increase is certainly the 
minimum that should be considered.”—Wilbur 
F.. Denious, Denver. 

“I have long felt that judges of courts of 
record, both in the federal system and in the 
several states, in general are not paid adequate 
salaries, and inasmuch as substantial raises 
can be obtained without any appreciable in- 
crease in the per capita tax rate, I favor any 
appropriate efforts in the direction of author- 
izing fair compensation for members of the 
judiciary.”—Judge Frank C. Haymond, Fair- 
mont, W. Va. 

“The increase is certainly merited, and I 
am only sorry that it seems impossible to pro- 
vide for proportionate increases in the salaries 
of trial and appellate judges in our state 
courts.”—Ray S. Fellows, Tulsa, Okla. 

“Federal judges are notoriously underpaid. 
Any person who possesses the skill, education 
and standing required of a federal judge should 
receive a respectable salary. Under existing 
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conditions, an increase of $5,000 is proper.”— 
Judge Van Buren Perry, Aberdeen, S. Dak. 

“Having served as a member of the Com- 
mittee on Judicial Salaries of the American 
Bar Association, and as such having become 
acquainted with the inadequate salaries now 
being paid to the judges, I am firmly convinced 
that there is an urgent necessity for the in- 
creases in compensation which are provided for 
by the proposed legislation.”—Harry B. Mac- 
koy, Cincinnati. 

“T think this legislation is particularly timely 
in view of the rising costs of living and the 
fact that the salaries are now subject to in- 
come taxes.”—Pinckney L. Cain, Columbia, 
S. C. 

“I think the justice of such an increase is 
too clear to require argument. The whole 
situation demonstrates the shortsightedness of 
the action of Congress in 1932 when it made 
the salaries of the judges subject to income 
tax. If this action had not been taken there 
would be little need for the suggested in- 
creases, and all of the administrative work 
in assessing and collecting the taxes would 
have been obviated. It seems to me that if the 
increased salaries are not voted there ought 
to be action exempting such salaries from in- 
come tax.”—Charles M. Lyman, New Haven, 
Conn. 
~ “TI am strongly in favor of that legislation 
because I think it only does simple justice to 
federal judges, whose actual net return was 
drastically cut when it was held that they were 
subject to federal income taxes, and when they 
were also subjected to state income taxes.””— 
Will Shafroth, Washington, D. C. 

“The rise in living costs and high taxes 
have, in effect, reduced the amount of the 
salaries of federal judges which may be spent 
in support of themselves and their families. 
At no other time in the recent history of the 
nation have federal judges been required to 
consider and decide more new, difficult and 
complex questions. Post-war days will prob- 
ably increase the number and importance of 
the cases which they must decide. Congress 
can not well diminish their official burdens, but 
the Hobbs bill, if enacted, will at least diminish 
their financial worries. I hope that the bill 
becomes law.”—Henry P. Adair, Jacksonville, 
Fla. 
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“The judicial department, as a separate 
branch of the government, has been starved too 
long. It is in the public interest that its im- 
portance in our federal system be constantly 
emphasized by the lawyers, who understand 
what an essential part the administration of 
justice plays in the protection of life, liberty, 
property and the pursuit of happiness. The 
salaries of the judges are low and out of all 
proportion to the value of the services they 
perform, and their niggardly pay tends to 
minimize the importance of the courts. We and 
the English are the only peoples whose liber- 
ties are founded on law, and only the English 
have shown, in the compensation of their 
judges, that they appreciate that fact.”— 
Francis E. Winslow, Rocky Mount, N. C. 

“Since the birth of our nation the federal 
judiciary has been the most powerful factor 
in the world for the development of constitu- 
tional law. It has consistently preserved the 
privileges guaranteed to the citizen by the bill 
of rights. Without the federal judiciary what 
would our nation have been? And what rights 
would the citizen possess? ... The federal 
judges surely have earned their right to the 
increase in salary proposed by this measure. 
Not only have they earned their right, but 
present conditions render the increase inevit- 
able.”—George Rossman, Supreme Court of 
Oregon. 

“I think it is very important that an in- 
crease be made at this time, in order to insure 
the maintenance of high standards in the 
federal judicial system for the difficult period 
of readjustment from war to peace time con- 
ditions. This can only be done if men of 
sufficient capacity, character and ability can 
be induced to accept and continue in judicial 
office. Undoubtedly there will be a great in- 
crease in business activity at the close of the 
war, which will test the capacity of the courts 
to handle it properly and promptly. There must 
be made available sufficient compensation to 
attract and retain the highest type of men to 
judgeships in order to enable the courts to meet 
these conditions.”— Laurance M. Hyde, Su- 
preme Court of Missouri. 

“It is difficult to see where it is even de- 
batable that this increase should be made for 
the dignity of the federal bench and the inde- 
pendence of its judges.”—Lester D. Summer- 
field, Reno, Nevada. 
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“I have always felt that if the compensa- 
tion were more commensurate with the re- 
sponsibilities and dignity of the office, we 
would have better judges.”—Loyd Wright, 
Los Angeles. 

“Webster said, ‘Justice is the greatest in- 
terest of man on earth,’ and I feel that those 
who administer justice should be adequately 
compensated.”—Adolph J. Rodenbeck, Roches- 
ter, N. Y. 

“Strongly favor Society supporting bill to 
increase salaries of federal judges. Am send- 
ing you air mail copy of resolution adopted 
by Los Angeles Bar Association supporting 
judges’ raise in salary.”—Alexander Macdonald, 
Los Angeles. 

“Heartily approve Hobbs bill, and State Bar 
of Arizona at its last annual meeting unani- 
mously recommended increase in federal judi- 
cial salaries.”—T. J. Byrne, Prescott, Ariz. 

“I vigorously favor Society’s support of 
H. R. 2181. Judicial office should attract 
lawyers of highest and ablest type. Federal 
judicial salaries low before they became sub- 
ject to federal and state income taxes. Now 
so inadequate as to prevent most lawyers of 
ability from accepting office unless otherwise 
financially independent.”—Robert F. Maguire, 
Portland, Oregon. 

“Present salaries are inadequate, and rate 
with those paid the minor state judicial of- 
ficers. This situation has been a definite de- 
terrent in attracting able men to the federal 
bench, especially in the district courts. Ex- 
ceptions may be noted where men of ability 
are sitting, but this is at a.nersonal sacrifice.” 
—William W. Evans, Paterson, N. J. 

“Members of the bar in active practice, with 
the ability and standing which judges should 
have, receive very much larger compensation 


‘for their services than do the judges. To 


some extent this deficiency is compensated by 
the added honor and dignity which naturally 
goes with judicial office, but I do not think 
the present salaries of judges are in any wise 
commensurate with the services they are called 
upon to perform.”—Harold A. Ritz, Charles- 
ton, W. Va. 

“Considering the enormous increase in the 
work and responsibilities of the federal judges 
during recent years, and the increased finan- 
cial burdens that have been put upon them by 
income taxes and in other ways without any 








June, 1945] 


opportunity for them to increase their income 
to meet these drains upon it, the granting of 
an increase such as is proposed in the Hobbs 
bill is only a matter of ordinary fairness. In 
addition, the continuance of the present low 
scale of compensation available to the judges 
after taxes will inevitably lead to a lowering 
of the caliber of the judiciary, if it has not 
already begun to have that effect. Certainly 
this is a matter on which the government of 
the United States cannot afford to be penurious 
from the standpoint of the proper conduct of 
judicial business, aside from all questions of 
fairness to the incumbents of the judicial 
office.”—Ralph M. Hoyt, Milwaukee. 

“There is absolutely no question in my mind 
but that our federal judges, particularly here 
in New Jersey, are the most overworked and 
underpaid men on the bench. So far as I am 
aware, there are no full-time judges in New 
Jersey who receive as little as $10,000 a year. 
Our circuit judges even receive $16,000 a year. 
If we are to secure the type of men necessary 
to properly administer justice in the federal 
courts, it is my opinion that such a raise is 
not only desirable but absolutely essential.”— 
L. Stanley Ford, Hackensack, N. J. 

“TI favor this legislation because I think such 
a measure is necessary in order to keep able 
men in these important offices. It goes without 
saying that the orderly conduct of our govern- 
ment rests very largely upon the courts and 
that the courts cannot function well unless the 
judges are men of character, education and 
ability who command the respect of the com- 
munity and who are able to view the questions 
before them in full perspective. While from 
time to time men appear who have all the 
qualifications and who are willing to serve 
as judges at salaries very much less than they 
can command elsewhere, there are not enough 
such men to supply vacancies as they occur. 
The task of finding and interesting the right 
men is hard enough without an added handi- 
cap of inadequate salaries.”—Robert N. Miller, 
Washington, D. C. 

“In my opinion, the present compensation 
paid to federal judges is below the amount 
which men with the qualifications and ability 
desirable for these offices would be able to earn 
in the practice of their profession. Added to 
this fact is the decrease in the actual income 
and purchasing power of federal judges due 
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to the events of the past few years. A public 
servant should not be penalized by his will- 
ingness to accept office, but, rather, the com- 
pensation paid for the position should be com- 
mensurate with the ability required to fill the 
position.”—Ronald J. Foulis, St. Louis, Mo. 

“TI believe in paying good judges really ade- 
quate salaries, and the variety of work that 
comes before the district courts, especially in 
the larger districts in the busy centers, is 
probably the most varied and _ responsible 
judicial work in any court in the country. As 
there is no practical way of grading the judi- 
cial salaries in accordance with judicial ca- 
pacity, I record my vote in favor of the bill 
before Congress in order to provide more ade- 
quate salaries for the position, which should 
be made resonably attractive to the best men 
available, and which should also yield enough 
above taxes which are likely to continue to 
remove or reduce to a minimum the financial 
worries of a judge.”—Frank W. Grinnell, 
Boston. 

“If we are going to get the caliber of lawyers 
that we ought to get to accept such appoint- 
ments, we must pay them enough so they can 
live decently and like ‘white men’ on their 
pay. We should not have to resort to lawyers 
who have already amassed a fortune. I am 
sure that all the judges and members of the 
bar in this state would be in favor of such an 
increase.”—Chief Justice Charles Loring, Su- 
preme Court of Minnesota. 

“When we consider that these salaries are 
now subject to income tax, it seems to me that 
it is of the highest importance that they be 
raised by this modest sum; else suitable can- 
didates for appointment to the federal bench 
will not be found. With the proposed additions 
to their salaries, the justices of the Supreme 
Court will receive no more than judges of 
courts of first instance in New York City and 
judges of the High Court of Judicature in 
England. As I recall, the salary of the Lord 
Chancellor is about twice as great as the pro- 
posed salary of the Chief Justice of the United 
States. When we consider the salaries of 
judges of the lower courts, the proposed in- 
creases are equally urgent. In this county, for 
instance, the judges of the courts of first in- 
stance receive $4,000 more per annum than 
the judges of the United States District Court. 
In this state the judges of the Supreme Court 
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receive $7,500 more per annum than the judges 
of the Circuit Court of Appeals. An admir- 
able judge of that court undertook last year 
the burden and expense of a political campaign 
to be elected to the Supreme Court of Penn- 
sylvania. He was elected. Is it likely that 
the federal bench would have lost his services 
if he had been assured for life a salary com- 
parable to that of the state judgeship, which 
is for a term of twenty-one years?”—John G. 
Buchanan, Pittsburgh. 

“With federal salaries subjected to income 
tax and with the increase in the cost of living, 
federal judges have had a very substantial 
reduction in salary when considered with the 
cost of living. If the high standard of our 
federal judiciary is to be maintained, the 
passage of the Hobbs bill is not only necessary 
but very urgent.”—Frederic M. Miller, Su- 
preme Court of Iowa. 

In addition to those quoted, the following 
directors and officers also voted in favor of 
support of the Hobbs bill: Chauncey E. 
Wheeler, Providence, R. I.; Donald A. Fink- 
beiner, Toledo, Ohio; Judge William H. Hutch- 
inson, Wahpeton, N. Dak.; William C. Mathes, 
Los Angeles; Henry I. Quinn, Washington, 
D. C.; Conrad E. Snow, Rochester, N. H.; 
Charles B. Stephens, Springfield, Ill.; E. 
Smythe Gambrell, Atlanta; Frank Hartgraves, 
Menard, Texas; David A. Simmons, Houston; 
Judge Lawrence C. Jones, Rutland, Vermont; 
Clement F. Robinson, Portland, Maine; James 
L. Shepherd, Jr., Houston; William H. Rogers, 
Jacksonville, Fla.; W. G. McLaren, Seattle; 
Charles A. Beardsley, Oakland, Calif.; Joseph 
F. Berry, Hartford, Conn.; George E. Brand, 
Detroit; Glenn R. Winters, Ann Arbor, Mich.; 
John W. Bricker, Columbus, Ohio; Homer 
Cummings, Washington; John T. Barker, Kan- 
sas City; Albert Smith Faught, Philadelphia; 
William Clarke Mason, Philadelphia; Glenn C. 
Gillespie, Pontiac, Mich.; James R. Morford, 
Wilmington, Del.; E. R. Beckwith, New York; 
Howard L. Barkdull, Cleveland; Herbert Har- 
ley, Ann Arbor, Mich.; Samuel J. Fisher, Balti- 
more; Burt J. Thompson, Forest City, Iowa; 
and Arthur T. Vanderbilt, Newark, N. J. Sam 
Hobbs, Alabama director, is sponsor of the bill 
in the House of Representatives. 

Approval of the bill in the Society’s govern- 
ing body, while overwhelming, was not unani- 
mous. Two of the directors who cast negative 
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votes indicated their general sympathy with 
the objectives of the bill, but opposed it at this 
time because of its inflationary effect. The fact 
that the Hobbs bill, by its own terms, does not 
propose to go into effect until the expiration 
of the Stabilization Act might, if brought to 
their attention, have influenced their views to 
some extent. Two more, likewise sympathiz- 
ing with the general principle of increased 
compensation for the federal judges, withheld 
unqualified approval from this bill because they 
thought the amount of the increase (50 per 
cent in the case of district judges) excessive, 
and because they disapproved of a blanket raise 
to all in the same amount without preserving 
the existing salary differential. Directors from 
three western states were of the opinion that 
present salaries are high enough; their opin- 
ion, in contrast with that of the New Jersey 
and Pennsylvania directors, lending force to 
the suggestion of one that there ought to be 
a salary differential for judges of the same 
grade based on geographical considerations, 
to compensate for the permanently higher cost 
of living in the big metropolitan centers. One 
director, while not opposing increases for fed- 
eral judges, thought the position of the state 
judges so much worse that remedy of their 
plight might be of more immediate concern. 





Following is an excerpt from a memorandum 
in support of the Hobbs Bill written by the 
Honorable Harold M. Stephens of the United 
States Court of Appeals for the District of 
Columbia, part of which was taken from H. Rep. 
No. 232, 69th Cong., Ist Sess. (1926), accom- 
panying the bill which when enacted into law 
established the present salary scale for federal 
judges. The considerations persuasive in 1926 
are equally apt at the present time, and speak 
eloquently not only for the passage of the 
Hobbs Bill, but for adequate salaries for all 
judges everywhere. 





The service performed by the judges of the 
federal courts is second to none in this country 
in its importance to the nation. In the words 
of the late Mr. Justice Sutherland, “If the 
political structure erected by the fathers rests 
upon any one pillar more securely than upon 
another, it is upon that which upholds the right 
of the individual to invoke the judgment of 
the civil courts of the land upon his conduct.” 
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As Chief Justice Marshall said, “The judicial 
department comes home in its effects to every 
man’s fireside; it passes on his property, his 
reputation, his life, his all.” The duty of the 
judiciary is to protect society against the indi- 
vidual who attempts to interfere with its peace 
and order, but at the same time to be no less 
fearless and independent to protect the indi- 
vidual against the unjust demands of society. 
Of especial importance is the judiciary under 
our written constitution in preserving for the 
people the structure and functions of the 
government and the guaranteed rights of the 
individual. 

Judges are required constantly to pass upon 
questions which affect the rights and the well- 
being of the people. Far-reaching questions of 
constitutional law depend upon them for solu- 
tion. Matters involving almost incredibly large 
property interests are submitted to them for 
determination. The meaning and effect of such 
a statute as the Sherman anti-trust law and 
application thereof to great industrial concerns 
depend upon the learning, wisdom, integrity 
and judgment of the judges. They administer 
in the courts, in review and enforcement pro- 
ceedings, statutes such as the National Labor 
Relations Act, the Securities Act, the Securi- 
ties Exchange Act, the Communications Act, 
the Federal Trade Commission Act, the Fair 
Labor Standards Act, the .Civil Aeronautics 
Act, all of which vitally touch the activities 
of individuals and of business enterprises 
throughout the country. The judges deal wth 
criminal cases involving both the liberty and 
the life of the citizen. The successful adminis- 
tration of receiverships, such as those which 
involve large railroad systems, rests with them; 
and the successful reorganization of public utili- 
ties depends to a substantial extent upon the 
ability of the judges. With the judges rests 
also the determination of difficult and important 
patent litigation which frequently involves mat- 
ters of magnitude and importance. The deter- 
mination of questions of general significance 
relating to income taxation and other federal 
taxes rests with the judges. The number and 
importance of matters submitted to our federal 
judges has in recent years increased in large 
degree. 

More important than all of the foregoing, the 
very stability of our system of government, 
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a government of laws rather than of men, de- 
pends upon the confidence and respect of the 
people for those who hold the scales of justice 
in their hands, and therefore, depends upon the 
character and wisdom of the judges. The ablest 
and best of our citizens and those most learned 
in the law are needed to fill these positions of 
power and responsibility. The high considera- 
tion due the federal judiciary as an independent 
element in our system of government is writ- 


-ten into our fundamental law. As the system 


stands, it is imperative that the courts com- 
mand the respect and approval of all, and, in 
all fairness and propriety, judges must main- 
tain their position on a basis of true merit. 

Adequate salaries are a necessary part of 
any plan to keep competent men in the courts. 
Membership in the judiciary is an honor, but 
honor alone cannot compensate; it is more a 
question of economic competition. If men of 
worth and capacity are to be induced to accept 
and to continue in judgeships, there must be 
an available monetary compensation sufficiently 
attractive to the caliber of men desired. Also, 
judges once appointed must be so compensated 
as to be able to meet reasonable personal and 
family financial demands so that they can apply 
themselves to the tasks of their office. 

The increased cost of living and the heavy 
impact of taxes has reduced the actual worth 
of judges’ salaries to a low point. Judges, like 
all others, are obliged to provide for the sup- 
port of dependents, the education of children, 
and the protection of their families in event 
of death. A judge’s salary terminates in the 
event of his death and in consequence affords 
no protection to those who survive him unless 
he is able during his lifetime to accumulate 
savings or to carry insurance. At the present 
worth of a judge’s salary, it is difficult for him 
to continue to meet such obligations. A judge 
is, moreover, called upon, in common with others, 
for charitable contributions, and because of his 
position must live, not upon a pretentious scale, 
but in reasonably dignified circumstances. For 
a good many years last past, some judges have 
been driven by necessity to accepting employ- 
ment as law teachers in night schools, or to 
writing books, magazine articles and the like, 
in order to augment their judicial salaries. The 
importance of judicial work is such that judges 
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ought to be in a position to devote their entire 
time and energies to it. 

If the present scale of salaries is to be con- 
tinued, it seems probable that appointments to 
the bench will have to be made either from 
among lawyers of independent means or from 
among those who have been so unsuccessful 
in practice that even the present salary scale 
will bear comparison with present earnings. 
Neither alternative is desirable for the public 
or the bench. It is not assumed that only those 
lawyers who have been successful in practice 
make competent judges. There are, of course, 
instances in which a lawyer not fitted by tem- 
perament for the practice of law, or not favored 
by opportunity for substantial earnings, makes 
an excellent judge. But usually success in prac- 
tice is the result of professional competency 
and character, and these qualities are an as- 
surance of dependability in judicial office. Ac- 
cording to a sample survey, the earnings of 
the upper 10.5 per cent of lawyers in 1941 
were from $9,000 to $150,000 per year. Most 
lawyers of first class ability in metropolitan 
centers, where the bulk of the work of the 
courts is carried on, are able to make $25,000 
and upwards before taxes. It is hardly reason- 
able to suppose that men who have proved 
their worth in the practice of law will sur- 
render incomes many times as great for the 
honor of a federal judgeship. This will some- 
times happen; but is it fair to ask such men 
to undertake judicial service—granting the 
honor to be great—when the salaries attached 
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will not enable them to maintain themselves and 
their families in reasonable comfort according 
to the manner and station of life to which they 
are accustomed, and without most serious con- 
cern over current needs? Do we wish our fed- 
eral judges to come only from the class of 
wealthy lawyers who can afford inadequate sal- 
aries in return for the honor of the office? If, 
as asserted above, the payment of substantial 
salaries is likely to result in attracting men of 
high competency to judicial office, the setting 
up of an increased salary scale is a measure 
of economy because it will aid in maintaining 
an efficient dispatch of the business of the 
courts. Surely the federal judges should be on a 
level in competency with the best of the bar. 

There are but two alternatives, for it is not 
to be admitted that the American people will 
knowingly demand the lifelong service of judges 
while denying them reasonable compensation. It 
must, therefore, be said either that the people 
want a lower standard of service, a less able 
judiciary, a bench drawn from the mediocre 
members of the bar or from wealthy practi- 
tioners alone, or that the people will pay to 
their federal judges salaries more nearly com- 
mensurate with the worth of such men as 
should be called to the judicial service. At the 
present time that service is entitled to greater 
compensation than ever before, both because 
of the increased burdens and the increased im- 
portance of the work of the courts and because 
of the reduced value of the presently established 
salaries. 





If the country is to continue to have a capable, high-minded judiciary, the 





salaries of federal judges must be adequate for their support. The judges them- 
selves, few and scattered, have no effective voice in the matter. They are judges, 
not advocates. Therefore, it is up to bar and business associations, unions, 
farmers’ organizations, and every citizen everywhere to see that our representa- 
tives in Congress understand the importance of this issue. Justice, as well as 
liberty, must be shared, must be worked for and even fought for if we intend 
to have it—A. Vere Shaw, Chairman, Legislative Committee, Federal Grand 
Jury Association for the Southern District of New York. 





Many lawyers of moderate income, some fit and some unfit, are lured by 
the honor of judicial office. It is in a sense immoral for the state to trade on 
this desire for honorable position, and often dangerous. Adequate pay should 
be given.—Herbert Harley. 
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Will “Socialized Law”’ Be Next? 


JOHN S. BRADWAY 


“The issues of professional vs. socialized medicine are now being drawn and 
settled in the public mind. One who is not a doctor may wonder how much of 
this conflict may have been avoided if the doctors themselves had done more 
toward broadening their professional service at an earlier period before the issue 
was forced on them. Assuming that a similar prospect confronts the bar, in which 
the issue of professional or socialized law will be raised, the lawyers may well 
consider the advantages to the legal profession of doing its thinking and planning 
now, rather than waiting till some other group or agency takes the initiative.” 


CONSERVATIVELY MINDED LAWYERS for some 
time, have been remarking upon the rising 
tide of popular support for programs in the 
field of socialized medicine. They wonder 
whether this may be a first step toward the 
“socialization” of all the professions; a pro- 
gram of socialized law may require extensive 
and perhaps unacceptable professional read- 
justments. They reflect that it can happen here. 
On the issue—whether the professions are com- 
petent to meet the specialized needs of the pub- 
lic or whether other agencies must be estab- 
lished by laymen, conservatively minded law- 
yers seem to have faith in professional auspices. 

If these lawyers mean what they say, they 
are faced with the question whether every one 
will accept the lawyer’s appraisal of the effec- 
tiveness of the present legal system; or whether 
some professional effort is needed to prevent 
a more or less substantial revolution in the legal 
field. The medical profession is now going 
through a difficult period,! while the issues of 
professional vs. socialized medicine are being 
drawn and settled in the public mind. One who 
is not a doctor may wonder how much of this 
themselves had done more toward broaden- 
ing their professional service at an earlier per- 
iod before the issue was forced on them. As- 
suming that a similar prospect confronts the 
bar, in which the issue of professonal or so- 
cialized law will be raised, the lawyers may 





The author is professor of law and director of the 
Legal Aid Clinic of Duke University; former secretary 
of the National Association of Legal Aid Organiza- 
tions; and author of many articles on legal aid, includ- 
ing, in this JournaL, “Legal Aid Clinics Train Young 
Advocates,” 26:14 (June, 1942); “Legal Service for 
the Indigent,” 26-117 (December, 1942); and “War- 
time Opportunities in Legal Aid Work,” 27:120 (De- 
cember, 1943). 

1. American Medical Association, v. U. S., 63 Su- 


well consider the advantages to the legal pro- 
fession of doing its thinking and planning now, 
rather than waiting till some other group or 
agency takes the initiative. 

One desiring to supplement a professional 
service and substitute a socialized program will 
likely single out an unmet need which is felt 
by large groups of people and by dramatizing 
specific horrible examples build up in the pub- 
lic mind the belief that a change in system is 
necessary. The profession—on the defensive in 
such a contest—has an uphill task to justify 
the status quo. Professional prestige is likely 
to suffer, no matter who is the ultimate victor. 
There might be an attack upon the profession 
itself as a reactionary group blocking popular 
progress, 

Let us assume that a program for socialized 
law either is now in the making or is not un- 
likely to be made in the not too distant future? 
We may also assume that it may be directed 
along lines similar to those now employed in 
support of socialized medicine. The delay, ex- 
pense and complicated nature of the adminis- 
tration of justice have long been objects for 
public criticism. Persons in a position to know 
have observed groups of our fellow citizens 
who, because of poverty, are not able to pay 
their way in their efforts to obtain their legal 
rights. Many of these fellow citizens do not 
seek the aid of a lawyer.® Specific examples 





preme Ct. Repts. 326 (1943); 29 Journal A.B.A. 150. 

2. The literature of criticism against the bar—always 
substantial—has increased in recent years. 

3. Nearly thirty years ago Reginald Heber Smith 
gave a sympathetic statement of the situation in his 
book “Justice and the Poor” published by the Carnegie 
Foundation, 1919. 

4. The Standing Committee on Legal Aid Work of 
the American Bar Association for years has published 
as a part of its annual report the available statistics. 
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would be useful ammunition in the hands of 
resourceful pleaders. 

It is hard to deny the proposition that in a 
democracy justice should be available in fact 
to every one alike in quantity and quality suf- 
ficient for his individual needs. Lawyers in bar 
association meetings may defend the existing 
order; insist that the results being obtained 
under the present system are about as effective 
as one can expect in a human institution; point 
out inaccuracies in the statements of the pro- 
ponents of the socialized program; and deplore 
the limited knowledge of the members of the 
general public. But such deliberations are not 
necessarily available to our fellow citizens. 
Probably every layman already has in his 
mind a picture of the administration of justice 
gained in part from the police courts, news- 
paper headlines and motion pictures. He rea- 
sons from this mental picture. Mental pictures 
are stubborn facts to be dealt with at our peril. 
On such a basis the issues between socialized 
and professional law will be decided. It is our 
opportunity as lawyers to see that those mental 
pictures are accurate. If they are accurate, the 
effect will be favorable. 

How do we lawyers know whether the pic- 
tures accord with the facts as we see them and 
with our own mental picture of the same pro- 
cess? We should assume, if we are ordinarily 
prudent, that a substantial number already are 
not too favorable to the existing system. Per- 
haps the most fruitful step for us to take would 
be to head off an attack, to disarm our critics, 
and, by our own improvements to the present 
system, place ourselves in a position to provide 
statistical answers. 

Since the movement for socialized law, if and 
when it comes, will probably be based at least 
in part on the inadequacy of the present legal 
system with respect to poor people, it is well 
for the members of the bar to examine the exist- 
ing methods of providing for poor persons in 
search of justice and to rectify, of our own 
volition, any observable defects. 





5. Joseph M. Weresch in “The Legal Five and 
Dime,” 42 Reader’s Digest, March, 1943, mentions that 
the Philadelphia Neighborhood Law Office reports 
during its first year of operation that over 80% of its 
applicants had never been in a law office before. In the 
hands of a resourceful debater this situation would 
arouse much popular interest. 

6. With the advent of the present war the handling 
of legal aid problems of the servicemen and their 
dependents was entrusted by the American Bar Associ- 
ation not to its Standing Committee on Legal Aid 


For many years these facilities have consisted 
of a group of legal aid societies, gradually es- 
tablished in the larger cities, and the individual 
professionally minded lawyer who generously 
volunteered his time and skill without financial 
return. The inadequacies of this system when 
viewed as a nationwide service are obvious. 
Legal aid societies exist only in the more thickly 
settled areas and not in all of them. The time 
of the volunteer lawyer which can be devoted 
to free cases is severely limited by his own 
economic needs. In consequence—and in spite 
of all this fine work that has been and is being 
done—the problem of free legal service for poor 
persons in this country has not been met. There 
are no figures to show how many people have 
been denied justice because of poverty; but 
a persuasive critic could build a strong argu- 
ment on a few striking illustrations. Lawyers 
do not have sufficiently comprehensive figures 
on which to base a conclusive reply. It seems 
that legal aid work, long a Cinderella of the 
legal profession,® is now available as a practical 
means of heading off possible programs of so- 
cialized law. There are at least three support- 
ing arguments for using legal aid for this 
purpose. Legal aid work already is the humani- 
tarian plank in the public relations program of 
the organized bar. Through legal aid service 
the bar can make more friends at less expense 
than in any other way.” The professional service 
can be provided more economically than a pro- 
gram of socialized law. 

The establishment of organized legal aid work 
in a single county eliminates the need for a 
socialized law program in that county. Es- 
tablishment of organized legal aid work in 
every county in the United States would be a 
complete answer to this most persuasive basis 
for socialized law. If we succeed in doing the 
very thing our critics claim we are not doing, 
we shall have disarmed them. 

Having now suggested a problem and a solu- 
tion, there remain to consider: what we mean 
by the word “organized” when used in con- 





Work but to the newly established Committee on War 
Work. The services rendered by the various State 
Bar Association Committees on War Work have been 
extensive. They would form an admirable nucleus for 
the establishment of the comprehensive legal aid sys- 
tem suggested in this article. In most cases all that 
would necessary would be to continue them as per- 
manent committees. 

7. The Committee on War Work of the North 
Carolina Bar Association has contacts with several 
thousand persons a year. 
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nection with legal aid work; and what are the 
legal and ethical justifications for such work. 


NATURE OF ORGANIZED LEGAL AID WORK 


Where a legal aid organization exists, we 
should inquire whether or not it is meeting the 
full local need.* If not, then bar association 
help is needed for improvement of quantity or 
quality, or both. Elsewhere the comparison is 
between volunteer legal aid work and some sim- 
ple form of organization. 

Traditional informal free legal service ren- 
dered by individual lawyers in their spare time 
to poor persons is a credit to the individual 
lawyer rather than to the profession. Many 
lawyers announce that no poor person is ever 
turned away from the doors of their offices 
without having received a reasonable amount 
of free service. There is no question about 
this. Our inquiry is whether, assuming such 
service, the community problem is being solved 
and here the opinion of those who have exam- 
ined the matter is in the negative.® In com- 
munities where legal aid societies are estab- 
lished there is no effort to interfere with 
applications for free service in private law 
offices. Rather, the lawyer avails himself of 
the legal aid facilities. 

The trouble lies deeper—not with the willing 
lawyer, but with the timid, uninformed, be- 
wildered client. The aggressive litigious ap- 
plicant may be counted on to demand his rights 
under any ang all circumstances—even when 
he makes a nuisance of himself. But he is not 
the typical legal aid client. The bona fide mem- 
ber of this group always has too much difficulty 
finding his way to the willing lawyer. Even 
if he knows that a particular law office is ready 
to serve him he finds it embarrassing to sit in 
the waiting room alongside of clients who can 
pay a fee. Too often he never comes in. If he 





8. An example of a legal aid survey is contained 
in 45 Reports Penna. Bar Association 161, 162, (1939). 

9. Some of the available material is in the reports of 
the State Bar Committees on War Work. They reveal 
thousands of cases which previously were not matters 
of record. 

10. “Wartime Opportunities in Legal Aid Work,” 
27 J. Am. Jud. Soc. 120 (1943). , ’ 

11. Descriptions of forms of organized legal aid 
work are contained in: 

“Legal Aid Bureaus; A Manual of Practice,” pub- 
lished by the Public Administration Service, Chicago. 

“Forms of Legal Aid Organizations in Middle-sized 
Cities and Smaller Communities,” published by The 
National Association of Legal Aid Organizations. 
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and his fellows did make a habit of coming in, 
their number probably would be so great as to 
make it necessary for the willing lawyer to 
decide between his free cases and his paying 
clients. In the long run there can be only one 
answer to such a question. 

Organized legal aid work under professional 
auspices and in its simplest form consists of 
two parts:!° a part-time paid receptionist and 
a committee of volunteer lawyers. The recep- 
tionist is readily discoverable by applicants; 
screens out cases and persons not entitled un- 
der the rules to the free service; keeps a few 
basic records. The committee of lawyers dis- 
tributes the load among its members; handles 
the individual cases; adopts and enforces 
standards and policies. If a more elaborate or- 
ganization is needed in a given community the 
foregoing is a point of departure.'! The effi- 
ciency of this plan in comparison with the 
volunteer lawyer system is such as to justify 
its adoption by the bar. The economy of the 
plan as compared with a program of socialized 
law commands attention. Such an agency cares 
for the cases, makes friends for the lawyers 
and supplies the statistics needed in answering 
critics or interested laymen. But more than 
these, it builds in the minds of the clients and 
their friends a picture of the administration 
of justice at once accurate and favorable. 


LEGAL JUSTIFICATION FOR FREE LEGAL AID 


The usual justification for support of organ- 
ized legal aid work by the bar is drawn from 
the fields of religious duty’? and professional 
tradition.1* Legal justification comes from the 
United States Constitution’ in such phrases as 
the “equal protection of the law” and in Bills 
of Rights in State Constitutions which spell out 
the idea.15 Statutes implement the concept in 





12. “Defend the poor and fatherless; do justice to 
the afflicted and needy. Deliver the poor and needy; 
lead them out of the hand of the wicked.” Psalm 82: 3, 4. 

John H. Wigmore, How Many Lawyers were ever 
made Saints, 23 Ill. L. R. 199, 18 A.B.A.J. 794. 

13. For a description of Legal Aid Work in Eng- 
land, see E. J. Cohn, “Legal Aid for the Poor,” 59 Law 
Q. R. 250 (1943). 

14. U. S. Constitution, amendment No. 14, Sec. 1. 
“No state shall . ... deny to any person within its 
jurisdiction the equal protection of the laws.” 

15. For example, the Constitution of the State of 
North Carolina, Art. I, Sec. 35, provides: 

“All courts shall be open; and every person for an 


injury done him in his lands, goods, person, or reputa- 
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civil cases. The work of legal aid organiza- 
tions and volunteer lawyers has already been 
mentioned. In criminal matters, where litiga- 
tion is the rule rather than the exception, spe- 
cific constitutional guaranties and the “due 
process” clause are invoked. 17 Public and volun- 
tary defenders and the assigned counsel system 
perform the actual service.1* Legal aid work 
is a device used to make good to the individual 
American a constitutional promise. 

The responsibility of the lawyer to partici- 
pate in this work arises in part from the oath 
which he takes upon his admission. Even more 
than that his obligation is fixed by the Un- 
authorized Practice Statutes.1® Since the equal 
protection of the law is promised, and since 
only a lawyer may practice law, it is clear that 
lawyers are the only ones who can perform. 
Every time a single person fails to receive the 
equal protection of the law there is a lag be- 
tween our promises and our performance. Mul- 
tiply that by the number of persons each day 
who fail to receive their legal rights and the 
result shows both the extent of the problem 
and the availability of such material to the 
shrewd critic. 

It is probable that most lawyers find the ren- 
dering of such free service a pleasant privilege: 
either because it has a legal basis or because 
its roots go back to religious precepts and pro- 
fessional tradition. 


THE ETHICAL BASIS FOR LEGAL AID WoRK 


Apparently only two aspects of organized 
legal aid work have come to the official atten- 
tion of the Committee on Ethics and Grievances 
of the American Bar Association. 

Is it proper for a lawyer to handle legal work 
without charging a client a fee? 

Is it proper for a legal aid organization to 
inform the public that its services are avail- 
able? 

The answer to both of these has been in the 
affirmative. 

In respect to the charging of fee, the Com- 


tion, shall have remedy by due course of law, and right 
and justice administered without sale, denial or delay.” 

16. A collection of these laws was made some years 
ago for the League of Nations and is published in 
“Legal Aid for the Poor,” V Legal, 1927 V 27, p. 295 
ff. Publication of the League of Nations. Some of these 
laws provide for the assignment of counsel or the pay- 
ment of special attorney fees. Others permit the waiver 
of court costs for paupers. Still others establish spe- 
cialized commissions and courts where the presence of 
counsel is unnecessary. 
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mittee was early faced with the practice, cus- 
tomary in some bar associations, of establish- 
ing a minimum fee schedule. In Opinion 28 
(1930) it made a pronouncement in the course 
of which it declared: “It is the committee’s 
opinion that any obligatory fee schedule must 
necessarily conflict with that independence of 
thought and action which is necessary to pro- 
fessional existence.” 

More recently in discussing the work of com- 
mittees which render free legal aid to service 
men and their dependents, it said in Opinion 
259 (1943): 


“The fundamental question seems to be 
whether a lawyer may render services gratu- 
itously to a client who is able to pay for such 
services. Absent any improper motive we see 
no ethical impropriety in a lawyer serving the 
client gratuitously. Here, we assume the motive 
is to contribute to the war effort and improve 
the morale of the men in the service and their 
dependents.”’?° 


On the question of advertising, the committee 
has faced a variety of problems. In 1935 in its 
Opinion 148 the committee held that offering 
publicly to render legal services without charge 
to citizens who are unable to pay for them is 
not unethical. In the course of its Opinion, the 
committee took occasion to say: 


“The defense of indigent citizens, without 
compensation, is carried on throughout the 
country by lawyers representing legal aid so- 
cieties, not only with the approval but with 
the commendation of those acquainted with the 
work. Not infrequently services are rendered 
out of sympathy or for other philanthropic 
reasons, by individual lawyers who do not re- 
present legal aid societies. There is nothing 
whatever in the canons to prevent a lawyer 
from performing such an act, nor should there 
be. Such work is analogous to that of the sur- 
geon who daily operates in the wards of the 
hospitals upon patients free of charge—a work 
which is one of the glories of the medical pro- 
fession.” 

More recently in 1939,?1 the chairman of the 
committee wrote: 





17. For a discussion, see 28 Va. L. Rev. 1005, dis- 
cussing U. S. ex rel McCann vs. Adams, 126 F. (2d) 
774 (1942). 

18. The public defender and the voluntary defender 
respectively are described by the Late Mayer C. Gold- 
man and by Louis Fabricant in 205 The Annals 16, 
24 (1939). 

19. The effect of these Statutes is to give the licensed 
attorney a monopoly of law practice. 

, 20. See also Opinions 205 and 227, to the same ef- 
ect. 

21. 25 Jour. A.B.A. 62. 
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“Inquiry was recently made of the Commit- 
tee on Professional Ethics and Grievances by 
the bar association of a large city as to whether 
it could properly render free legal aid to the 
poor people who are loan shark victims. The 
Committee advised the association that there 
was no impropriety in the association through 
a proper committee, offering to furnish free 
legal services to persons unable to pay therefor 
under the circumstances mentioned.” 


CONCLUSION 


Legal aid work has long been recognized as 
an integral part of the administration of jus- 
tice in this country. As such it is a concern of 
peculiar interest to the legal profession. It 
looks away from and not towards socialized 
law. Without attempting a definition of so- 
cialized law it is desirable to note a distinction 
between those areas of the administration of 
justice in which the control is in the hands of 
the legal profession and those in which the 
policies are made elsewhere. Unorganized legal 
aid work has traditionally been a function of 
the bar. The coming of the legal aid organiza- 
tion raised the question—where was the money 
coming from to support the enterprise. It was 
clear always that the policies should be made 
and enforced by the bar. But if the money to 
support the work was supplied by some other 
group the policies of that other group sooner 
or later would have to be taken into considera- 
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tion. The best answer has been the Commu- 
nity Chest and the University, neither of which 
have objectives which might conflict with the 
best interests of the bar. In some cities 
the work has been financed from the public 
treasury. 

If the legal profession is serious about its 
opposition to socialized law, it should be alert. 
If it sits still, we may expect that sooner or 
later voices will be raised calling public atten- 
tion to a situation described as “intolerable,” 
and the bar may find itself maneuvered into the 
position of a reactionary group obstructing 
much needed reform. The layman will see, or 
will think he sees, the need for a change in 
our legal system and may become impatient 
with those apparently standing in his way. Or- 
ganized legal aid work, as described here, is 
an accepted professional activity; more effective 
than the present volunteer system; less ex- 
pensive than a socialized program. If organized 
legal aid service is set up in every county in 
the United States, a very potent argument 
in favor of socialized law will have been an- 
ticipated and the question whether the average 
poor man is obtaining his legal rights can be 
answered by statistics. At the same time the 
bar will have made many good friends. Its 
own idealism will have had a chance to demon- 
strate itself in dignified manner. The adminis- 
tration of justice will be improved. 





A Layman Looks at the Law in Action 


ALBERT S. OSBORN 


OUR INEFFICIENT CRIMINAL PROCEDURE in 
many states and in most large cities of the 
United States of America releases into civilized 
society human hornets, snakes and wolves that 
sting and bite and poison; that cheat and steal, 
kidnap and kill. An unwise, maudlin sympathy 
increases their number and is wasted on those 
who deserve no sympathy. ' 

Whether they are to blame for being what 
they are or not, these enemies of society should 





The author is a leading questioned document ex- 
aminer of New York City, and in that capacity has 
probably participated in more court trials than any 
other person not a court employee or member of the 
legal profession. This article is from Chapter 36 of his 


not be permitted to remain a menace to decent 
people. Law protects them; lawyers protect 
them; court procedure protects them; a preva- 
lent public sentiment protects them; certain 
public journals protect them, and even sincere 
but uninformed preachers, professors and 
women’s societies pet and encourage them and 
add to the difficulty of guarding society from 
this detestable menace. 

The danger of convicting the innocent and 





book “Questioned Document Prebiems” (1944), re- 
viewed, 28 J. Am. Jud. Soc. 124, Dec., 1944, and is a 
revision of an article originally published in the Journal 
of Criminal Law and Criminology. September-October, 
1943. 
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the danger of letting the guilty go free are 
two subjects that do not in this land receive 
equal emphasis; the criminal is favored instead 
of his future innocent victims. Tomorrow 
murders will be committed because worthless 
criminals have been acquitted who should have 
been convicted, and tonight there will be bur- 
glaries and holdups because criminals are at 
large. Next week your child, or your husband, 
may be kidnapped because criminals go free. 

It is easy to understand why the jury as an 
instrument of justice in these matters is more 
effective in the smaller communities than in the 
larger cities where lawyers, jurors and judges 
are nearly all strangers and where jurors will 
probably not meet again and, after leaving the 
courthouse, they will neither.be commended nor 
criticized for any action they may have taken 
there as jurors. 

The conditions are very different in smaller 
places where verdicts may be discussed for a 
year and, in some degree, jurors feel that they 
must justify their action which, if erroneous, 
ridiculous or dishonest, may subject them to 
serious criticism by their neighbors. An un- 
warranted verdict in a small community may 
for years brand a man as a bad citizen. He 
is remembered as one who did a bad deed. 

The original purpose of the jury in these 
courts in the smaller places is carried out, and 
a juror who decides as to innocence or guilt, 
or adjusts differences between quarreling citi- 
zens, is known to his fellow-citizens and a 
mental account is kept by some of his neighbors 
of what he did in the courthouse. A juror does 
not melt away in the crowd not to be heard of 
again as he does in a big city. Jury reform 
should begin in the big cities where it is most 
needed. 


THOSE ENDLESS Rows oF LAW Books 


The layman who is a juror looks at the law 
in the one case before him, but would not be 
much aided by the matter in the row after row 
of books on the shelves. The book man of our 
number says the time will come when the great 
mass of law reports, largely made up of unim- 
portant and almost endless discussion of the 
admission and rejection of evidence, an unim- 
portant phase of the law, will only be in 
museums if anywhere, and will be gazed at 
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as a curiosity that grew out of an unscientific 
and unenlightened past. It is true that some 
of this matter is of great importance and per- 
manent value, but much of it, this man says, is 
of a very inferior quality, hastily written by 
unskilled writers who cite and repeat over and 
over again unimportant discussions of unim- 
portant matters in unimportant cases. Those 
best qualified and most familiar with these 
reports look upon them with the least reverence 
and say without hesitation that nine-tenths of 
them should go into the junk-heap. 

With courts in forty-eight states and the 
federal courts and intermediate courts con- 
stantly grinding out this great printed mass, it 
is an increasing problem to know what to do 
with it. Unfortunately, the state courts do not 
always agree with each other, and often the 
federal courts do not agree with the states, so 
that much of this reference material is not 
authoritative but controversial and consists of 
a great conglomeration of conflicting matter 
from which either side of almost any conten- 
tion can secure encouragement and assistance. 

Of course no student can become familiar 
with it all and no judge can be familiar with 
the increasing mass, and with the constant 
overrulings and changes and new statutes the 
material more and more becomes not only a 
source of delay but a source of confusion and 
actual error. 

An important difficulty, this book man says, 
is that many writers of legal opinions are not 
technically qualified, are not logicians and 
reasoners, and especially have not learned the 
art of condensation but have developed the 
ability to expand a simple matter into a great 
amount of unimportant detail. As Samuel 
Butler says of a lawyer of his day: 


“He could distinguish and divide 
A hair ‘twixt south and southwest side.’” 


THE CONTINGENT FEE 


A conversation overheard at the tavern across 
from the court house while a claim case is in 
progress: 

“There is a game for big stakes going on over 
in the court house.” 

“What are the stakes?” 

“One hundred and fifty thousand dollars.” 

“Who is betting?” 

“The attorney for the claimant is betting his 


June, 1945] 


own fees and all the expenses incurred in pre- 
paring and trying the case.” 

“And what is he to get out of it?” 

“He gets fifty thousand dollars if he wins, 
and he is betting that he wins.” 

“Does the law allow this kind of a trial?” 

“Yes, in this country, but not in England or 
Canada or any other country.” 

“The attorney then is an active, interested 
party?” 

“Yes, but this practice has now been going on 
for so long a time here that it is sanctioned by 
tradition.” 

“Does not this active participation of the trial 
attorney open the door for many abuses and 
temptations?” 

“It certainly does, and many of those best 
qualified to speak on the subject say without 
hesitation that it has done more to prostitute 
and lower the tone of law practice than any 
other influence.” 

“If the attorney who is engaged on a con- 
tingent basis loses, does he get nothing?” 

“He not only gets nothing, but loses all the 
expenses that have been incurred on his side of 
the case, all of which he has advanced.” 

“If his claim is rejected, do those who have 
been put to the trouble and expense of a defense 
have any basis for action against him for dam- 
ages?” 

“No, he takes no risk of being held for dam- 
ages, and he can be sued by no one if his client 
has even a shadow of a claim.” 

“Is that the practice in other countries?” 

“No. In England he or his client must pay 
not only all the trial costs but the costs of the 
opposing party incurred in defeating his claim. 
He is compelled to give an approved bond in 
advance of the trial.” 

“Would not that practice greatly reduce the 
amount of litigation here?” 

“It would probably at once reduce it by half, 
if not two-thirds.” 

“Are not the courts in this country much 
behind time in the trial of cases?” 

“Yes, in some cities more than three years, 
and justice is denied not so often by adverse 
rulings and verdicts as by delay.” 

“Why, then, is not this rule regarding costs 
changed?” 

“Because it would greatly reduce the amount 
and the profits of the law business.” 

“Does not the public have anything to say 
about it?” 

“Practically nothing. The public in general 
does not know what is going on in the court 
houses, and the lawyers say that in any event 
paw public is not qualified to consider the sub- 
ject.” 

“Were these the conditions in England before 


1. Honorable Joseph M. Proskauer, judge of the 
New York Supreme Court, Appellate Division, in an 
address before the Association of the Bar of the City 
of New York, February 2, 1928, said: “The English 
reform of judicial procedure was accomplished in spite 
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the cara there about eighty or ninety years 
ago ” 

“Yes, although the conditions in England, in 
some particulars, were worse than the condi- 
tions are here now.” 


ty was the reform brought about in Eng- 
an ” 

“The general public, led by Jeremy Bentham 
and Charles Dickens, and a few lawyers and 
judges and other reformers, overcame the oppo- 
sition of the legal profession! and established 
the reform.” 


INTELLECTUAL INTEGRITY 


The thoughtful juror on last week’s jury, 
whether he knows it or not, agrees with the 
ancient books that say that the greatest danger 
surrounding the legal profession is the danger 
of losing intellectual integrity. It is easy to 
see, these men say, why this is true. One who 
is not only tempted to take, but urged to take, 
either side of a controversy; who may be asked 
either to attack or defend, or to argue for the 
plaintiff or for the defendant, may strain if 
not imperil his own sense of right and wrong. 
He may become a signboard on a swivel that 
will, as desired, point in any direction. If, 
as Quintilian said so well long ago, the lawyer’s 
eloquence is a safe harbor for every pirate ship, 
then that harbor is in danger of acquiring a 
bad name. 

If, however, this tempted one is able to main- 
tain his integrity, as can be done, thank God, 
and is done, then by contrast this quality be- 
comes all the more valuable. In every com- 
munity there are these men who have passed 
through the fire and there is no smell of smoke 
about them; a case is half won when they accept 
it. That is a qualification of a lawyer even 
more valuable than a knowledge of the law. 

Our observing member says that there is an 
open missionary field in the law for able, honest 
and brave young men. It is well also to know 
that for these men, and not for the crooked 
lawyers, the highest rewards are waiting. 


IMPROVEMENTS HERE AND THERE 


If the good features in the legal practice of 
the various states and the federal courts could 
all be combined in any one state, reform in that 
state would be a long way toward completion. 





of the opposition of the profession. For us I repeat 
the warning of the London Times of 1851, ‘Let the 
bar look to it in time,’ for I believe profoundly that 
the task is both our duty and our privilege. We our- 
selves are best fitted to do our own housecleaning.” 
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With the appointive system of judges as in 
Massachusetts and New Jersey, with permission 
given the judge to assist the jury as in New 
Jersey and the federal courts, with small juries 
as in Colorado, Florida, Virginia and certain 
other states, without the requirement for 
unanimous verdicts as in Utah, California, New 
York and a few other jurisdictions, with thor- 
ough advance examination of jurors, with 
the improvement by every possible means of 
the personnel of the legal profession in quali- 
fications and integrity, and the adoption of 
certain other commendable practices here and 
there, many of the delays and much of the 
shameful inefficiency of the courts would be 
ended. Integration of the bar, now adopted by 
more than half the states, is a distinct step 
in law reform, and it is hoped will lead to other 
reforms that could not be adopted because of 
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the indifference or opposition of the bar. 

If the subject of inquiry were chemistry or 
engineering or farming or chiropody, the good 
points would at once be combined and imme- 
diate improvement would result, but not so it 
seems with the law. Of course,:as soon as 
enough of the citizens of a progressive society 
know of these failings they will be ended, but 
it is a fact that but few know what goes on in 
the courthouses year after year. 

One would think that lawyers and judges 
would hang their heads in shame for being part 
of a system so out of harmony with progress. 
A devoted small band of lawyers and judges 
are trying to bring about reform and some 
progress is being made, but these men get little 
help from those who are in the law only as a 
business and do not want their business to be 
disturbed. 





The One-Man Grand Jury —A Reply 


WILLIAM HENRY GALLAGHER 


THE PROFESSION IS INDEBTED to Mr. Glenn R. 
Winters for his very comprehensive article on 
“The Michigan One-Man Grand Jury.” 

There are, however, some further aspects of 
the proposition which merit consideration by 
any state which may be contemplating the adop- 
tion of such a statute. Particularly is this true 
in view of the principle that in adopting the 
statute of a sister state the decisions construing 
it are ordinarily deemed accepted. Some of 
these aspects were brought home to me rather 
forcibly from my participation in Jn re Slattery, 
310 Mich. 458 1945), referred to in Mr. Win- 
ters’ article. Others have come to my attention 
from observation of the workings of this in- 
quisitorial institution in Detroit and comments 
by members of the profession upon them. 

As pointed out by Mr. Winters in his article, 
when the question of the constitutionality of the 
Michigan statute first was raised it was dis- 
posed of rather summarily by the Supreme 
Court without the citation of a single case in- 
volving constitutional law. Twenty years inter- 





-The author is a member of the Detroit bar, and was 
counsel for the defendant in the Slattery case discussed 
herein. 


vened between that decision and the case of In 
re Slattery. Meanwhile there had been scores 
of convictions under the statute. When the 
Slattery case was argued there were numerous 
defendants then in prison serving time, who 
had been arrested on warrants issued by judges 
acting as inquisitors under this statute. That 
this was in the court’s mind was evidenced by a 
member of the court asking upon the argument 
what the court was going to do with all the 
cases in which it had already sustained convic- 
tions. To what degree that situation hampered 
the court in striving to arrive at a judicial de- 
termination of an abstract legal principle is 
problematical, but it is easy to understand that 
the court would be loath to reverse an earlier 
constitutional decision in the face of that situa- 
tion. 


The full force of the constitutional objections 
to this statute does not appear in the opinion 
in the Slattery case. For there are two aspects 
of the matter which the opinion ignores. The 
constitutional provisions first invoked are those 





1. 28 J. Am. Jud. Soc. 137, February, 1945 ; reprinted, 
24 Michigan State Bar Journal 279, April, 1945. 
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providing for separation of powers.? One excep- 
tion to the provision against a member of one 
department exercising powers belonging to an- 
other is the provision that circuit judges may 
act as conservators of the peace.* This is an 
office anciently held by most of the king’s offi- 
cers, including the king himself, his judges and 
lesser officials all the way down through to 
constables and tything men.* Their function 
was to prevent, and to arrest for, breaches of 
the peace in their presence, but not to arraign 
or try the defendants.5 Their modern counter- 
part is the ordinary policeman, except that they 
had authority, upon arresting one breaching 
the peace in their presence, to take his bond to 
keep the peace. An understanding of the nature 
of the office thus precludes any conception that 
a circuit judge, by virtue of being a conserva- 
tor of the peace, possesses inquisitorial powers 
such as are conferred on judges by the Michi- 
gan statute. 


THE SCOPE OF JUDICIAL POWER 


The term “judicial” is very broad and is fre- 
quently used by courts in a rather loose fashion. 
Much misunderstanding results. But as em- 
ployed in these constitutional provisions, the 
term “judicial power” has been defined to mean 
the power to hear and determine controversies 
between adverse parties, and questions in liti- 
gation. And it is to be noted that this power 
is vested by the constitution in courts and not 
in individuals.” 

The question then arises: Is the power con- 
ferred by the inquisitorial statute judicial or 
non-judicial? An answer in either the affirma- 
tive or the negative is fatal. If the answer be 
that the conferred powers are judicial, then we 
have such powers conferred on judges and not 
on courts. For the statute is explicit in au- 
thorizing “judges” to act. It nowhere confers 
any power upon “courts.” In practice, the 
judges act individually, never as courts. Com- 





2. Article IV, Sections 1 and 2. 

3. Article VII, Section 18. 

4. 1 Blackstone 350. 

5. Smith vy. Abbott, 17 N. J. L. 358; In re Barker, 
56 Vt. 14; Jones v. State (Texas) 65 S. W. 92; 
Marcuchi v. Norfolk Ry, 81 Va. 548, 94 S. E. 979; 
State v. Shockley, 29 Utah 25, 80 P. 865. 

6. Daniels vy. People, 6 Mich. 381; Lloyd v. Wayne 
Circuit Judge, 56 Mich. 236; Goetz v. Black, 256 Mich. 
565; In re Sanderson, 299 Mich. 565. 

7. Risser v. Hoyt, 53 Mich. 185. 

8. Risser v. Hoyt, supra. 

9. “No person belonging to one department shall 
exercise the powers belonging to another, except in 
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monly their sessions are held in secret “hide- 
outs”; never in an open court. And any at- 
tempt to confer judicial powers on a circuit 
judge, as distinct from a circuit court, is un- 
constitutional. This aspect of the constitutional 
question is ignored in the opinion in the Slat- 
tery case. 

Upon the other hand, if the answer be that 
the conferred powers are not judicial, but ex- 
ecutive, then we have the powers of the execu- 
tive department conferred upon a member of 
the judicial department in contravention of the 
constitution. That was the position taken by 
Judge Cardozo in In re Richardson, 247 N. Y. 
401, 160 N. E. 655, where he emphasizes that 
the functions bestowed on the judges of New 
York State by a similar statute were those of 
an inquisitor and not those of a judge. The 
soundness of Judge Cardozo’s conclusion is em- 
phasized by numerous decisions holding that 
certain acts, which are commonly conceived of 
as judicial in nature are not within the term 
“judicial power” as used in the constitution. 
Thus it has been held that judicial power is not 
exercised by justices of the peace in conducting 
preliminary examinations;'® nor by a United 
States commissioner in conducting an exami- 
nation before trial;'! nor by a grand jury con- 
ducting an investigation of crime;!* nor by a 
conservator of the peace;!* nor by a prosecut- 
ing attorney in the preparation for and con- 
duct of a trial.4 

Since the constitution expressly authorizes 
circuit judges to occupy the dual roles of mem- 
ber of the judicial department and conservator 
of the peace, it follows that in addition to pre- 
siding over circuit court they may lawfully ar- 
rest and hold to bail those committing a breach 
of the peace in their presence; but it follows 
from the decisions above cited that circuit 
judges may not assume the role of grand jury 
or of prosecuting attorney. The functions of 
inquisitors under the Michigan statute are 





cases expressly provided in this constitution.” Art. IV, 
Sec. 2. 

10. In re Farnham, 8 Mich. 89; Alors v. Wayne 
County Auditors, 43 Mich. 76; State v. Ferguson, 48 
S. D. 346; Ex parte Gist, 26 Ala. 156. 

11. Todd v. U. S., 158 U. S. 278, 39 L. Ed. 982. 

12. Adams v. Indiana, 17 N. E. 2d 84, 118 A. L. R. 
1095; Wisconsin v. Lawler, 267 N. W. 65, 105 A. L. R. 
568; Coblenz v. State, 164 Md. 558, 166 A. 45, 88 
A. L. R. 886. 

13. Shumway v. Bennett, 29 Mich. 451, 459; Jn re 
Sanderson, 289 Mich. 165. 

14. People v. Dickerson, 164 Mich. 148. 
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none other than those of a prosecuting attorney 
and a grand jury. 

If the foregoing be granted, this statute vio- 
lates another constitutional provision con- 
tained in Article VII, Section 9, to the effect 
that judges “shall be ineligible to any other 
than a judicial office during the term for which 
they are elected and for one year thereafter.” 
The statute does not confer the title of inquisi- 
tor upon the judges, but it does confer the au- 
thority of inquisitors upon judges and pre- 
scribes their powers and duties as such, and to 
have failed to give the office a title detracts 
nothing from its character as an office distinct 
from that of a circuit judge. 


THE STAFF OF INVESTIGATORS 


There seems to be another avenue open for 
an attack upon the constitutionality of the stat- 
ute. On its face the statute is innocent enough. 
I merely provides that if, upon the filing of a 
complaint, a judge had probable cause to sus- 
pect an offense has been committed, and that 
a person may be able to give evidence respecting 
it, he may summon such person as a witness 
before him. The complaint may be of the most 
general nature and need not refer to a definite 
crime, nor specify the witness or witnesses who 
are in a position to give testimony. 

Upon being set in motion by these general 
allegations, the judge organizes a corps of in- 
vestigators to seek out witnesses; a corps of 
accountants to examine the records of banks 
and other business institutions; and a corps of 
lawyers to coordinate the results and to present 
them to him. There is nothing in the statute 
authorizing the judge to employ any such as- 
sistance and to put himself at the head of such 
an organization. In the Slattery case there 
was no opportunity to make a record as to the 
actual activities of the inquisitor. The supreme 
court therefore had a right to consider the 
question only insofar as it was presented by 
the bare face of the statute. It might well be 
that upon a taxpayer’s bill setting forth the 
full facts as to the actual course pursued by 
inquisitors acting under color of the statute, 
the courts would be impelled to hold that such 
activities are clearly not an exercise of judicial 
power and should therefore be restrained. 


DEFEATING THE PRESUMPTION OF INNOCENCE 


The challenge to the constitutionality of the 
statute is no mere technical objection. The ap- 
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pointment of a circuit judge to act as an accuser 
has a very practical disadvantage to an inno- 
cent citizen. It has the effect of largely nulli- 
fying the benefit of the presumption of inno- 
cence, a term we use so commonly that we are 
likely to forget that it is one of the most valu- 
able rights of the innocent. The circuit judge, 
particularly in a small community, uniformly 
occupies a very high place in the confidence of 
his constituents. As a prolific source of news 
he is cultivated by the press. His name is be- 
fore the people day by day. The high regard 
in which he is held is very fortunate from the 
standpoint of sustaining the dignity of the 
court and encouraging respect for the judiciary. 
But not so fortunate are the consequences to 
the innocent citizen who is charged with crime 
by a circuit judge acting as an inquisitor. The 
very fact that the county’s most respected citi- 
zen makes the charge is taken as evidence of 
the defendant’s guilt, and the presumption of 
innocence becomes for him a meaningless 
phrase. 

Section 15, Article II of the Michigan con- 
stitution provides: “Nor shall witnesses be 
unreasonably detained.” This provision was 
notoriously disregarded by the Ferguson grand 
jury. It was a common practice to subpoena 
witnesses in the dead of night to appear forth- 
with before the grand jury, and the process 
servers escorted the witnesses forthwith accord- 
ingly. Witnesses would often be kept under 
virtual arrest for days at a time, would be quar- 
tered in a hideout where the inquisitor main- 
tained living accommodations, and would be 
held incommunicado. Their families would not 
be advised of their whereabouts. Reports of 
witnesses being kept for long hours at a time 
in bare rooms without sanitary accommodations 
and without food were commonplace. In one 
case the press reported in tones of praise how 
an inquisitor had examined witnesses far into 
the night after heat had been turned off and 
when it got so cold he had to don his overcoat. 
One wonders what provision was made for the 
witness who was detained under such condi- 
tions. 

If this course is sought to be justified by 
saying the witnesses were not detained as wit- 
nesses, but had been placed under arrest upon 
suspicion and without warrant, then he plainly 
exceeded his authority as a conservator of the 
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peace, and the non-judicial character of the 
inquisitor’s activity becomes the more apparent. 


CONTEMPT OF COURT OR OF INQUISITOR? 


The development of the law of contempt, as 
applied to inquisitors, has resulted in a situation 
in Michigan which is utterly shocking to one 
familiar with the principles of civil rights. The 
statute is plain enough. It confers its powers 
on judges and not on courts. This plain pro- 
vision all judges acting under it have recog- 
nized. They have functioned uniformly as in- 
dividuals and not as courts. Commonly their 
place of operations is away from the court 
building. The court is not in session while the 
inquisition is in progress. 

If the inquisitor were functioning as a court 
he would have full power to punish for con- 
tempt of court, but apparently in recognition 
of the fact that he would not be functioning 
as a court, the statute provides that the in- 
quisitor may punish as for contempt (but only 
for failure to appear or to answer a question). 
The contempt powers conferred upon inquisitors 
are thus akin to those commonly conferred upon 
legislatures and their committees. 

No case has come to my attention in which 
inquisitors as such have ever sought to punish 
for contempt. The uniform practice has been 
for the inquisitor to recess the inquisition, con- 
vene the circuit court, and pronounce a judg- 
ment of contempt, not of the inquisitor but of 
the court. A question arising from this situa- 
tion was first presented in People v. Doe, 226 
Mich. 5, where a divided court adjudged a wit- 
ness guilty of contempt of court for alleged false 
testimony before an inquisitor. It was there 
urged that the power of the inquisitor to pun- 
ish was limited by the statute to failure to 
appear or to answer only, and did not include 
alleged false swearing. The court answered: 


“The power to punish for contempt is inher- 
ent in the court. It is a part of the judicial 
power. It is as firmly vested in the constitu- 
tional courts by the constitution as is the ex- 
ercise of any other judicial power.” 

No one would think of challenging those 
statements, but plainly they are no answer to 
the question posed. They are simply a failure 
to meet the question, for it was not the power 
of the court to punish for contempt which was 
challenged. It would seem that the court either 
failed to appreciate the question or deliberately 
avoided it. 
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In People v. Wolfson, 264 Mich. 409 (1933), 
the defendant on the basis of testimony before 
an inquisitor was adjudged guilt of contempt 
of court for alleged false testimony. On appeal 
he raised the question whether an inquisitor 
could punish alleged false swearing as a con- 
tempt. After noting that “the question here 
involved was not presented or considered in” 
People v. Doe, the court ruled that the inquisi- 
tor had such power. It will be noted that 
neither the Doe nor the Wolfson case raised the 
question whether one guilty of contempt of an 
inquisitor could lawfully be adjudged guilty of 
contempt of court solely on the basis of his 
testimony before the inquisitor. (Circuit 
courts might adopt the practice commonly em- 
ployed in compelling witnesses to give testi- 
mony before full grand juries. That practice 
is to summon the recalcitrant witness before 
the court, whereupon the court asks him the 
question which he has refused to answer and 
upon his failure to answer the court he is ad- 
judged guilty of contempt of court.) 

In the Slattery case the witness did not fail 
to answer, but gave an answer which did not 
satisfy the inquisitor. The judge thereupon 
recessed the inquisition, opened the circuit 
court, pronounced Slattery guilty of contempt 
of court, and sentenced him to sixty days’ im- 
prisonment for contempt of court. The statute 
authorizes sixty days’ imprisonment for con- 
tempt of an inquisitor, but only thirty days are 
authorized for contempt of court. 

Slattery appealed. The Supreme Court then 
issued a writ of certiorari which, however, ex- 
pressly stated that Judge Carr should return 
only the court proceedings and not the proceed- 
ings before him as inquisitor. Here for the first 
time the court recognized the distinction be- 
tween an inquisitor and the court. But it lost 
sight of that distinction in formulating its opin- 
ion and disposed of the question with the sim- 
ple fiat, “It was proper for Judge Carr to make 
the order finding petitioner guilty of contempt 
not as a one man grand jury but as a circuit 
judge.” 

Notwithstanding the Supreme Court required 
him to return only the court proceedings, Judge 
Carr returned excerpts from the inquisitorial 
proceedings, in some cases giving the answers 
and omitting the questions put to the witness. 
Slattery insisted to the Supreme Court that he 
was entitled to the full transcript, and not 
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merely such excerpts as the Inquisitor chose to 
return, but he was overruled by the Supreme 
Court. It thus becomes established Michigan 
law that a court may imprison a citizen for 
contempt of an inquisitor and the citizen is en- 
titled to present to a reviewing court only so 
much of the transcript on which his guilt is 
based as the inquisitor chooses to disclose. This 
creates a situation intolerable to anyone with 
the least respect for civil rights. 


INQUISITORS ACT AS MAGISTRATE ALSO 


Perhaps no other feature of this inquisitorial 
proceeding has met with such uniform condem- 
nation by the profession as the practice of the 
inquisitor who orders the arrest also presiding 


over the preliminary examination to determine 


whether there is probable cause to believe that 
the defendant is guilty of the crime charged 
against him. 

In the early days of the system some judges 
conceived that it was improper for them to act 
as examining magistrates in cases in which 
they had themselves caused the defendant’s ar- 
rest. Of late years, however, it has become 
the practice for the judge who issues the war- 
rant also to act as examining magistrate. We 
thus have the spectacle of the accuser acting 
as magistrate to determine whether or not he 
was justified in making his accusation. Need- 
less to say, none has ever found himself unjus- 
tified, even though subsequently upon the trial 
defendants have been discharged by the ruling 
of other judges that there was no evidence to 
justify submitting the question of their guilt 
to a jury. : 

The idea of the accuser being judge of the 
propriety of his accusation is repugnant to the 
American sense of justice, even though its le- 
gality has been upheld by the Michigan Su- 
preme Court.!5 And now that the constitution- 
ality of the inquisitorial act has been sustained 
by the court there is nothing in the law to 
prevent the judge who acts as inquisitor from 
issuing a warrant, then as magistrate determin- 
ing that he was justified in issuing such war- 
rant, and then as circuit judge presiding over 





15. People vy. McCrea, 303 Mich. 213. 
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the trial of the accused. Thus far Michigan 
judges, though some see no impropriety in their 
acting in the first two capacities, seem to have 
sensed the impropriety of acting in the third 
capacity; at least it has been the practice to 
call in an outside judge to preside at the trials. 
It seems obvious that this situation should be 
remedied and that the statute should be 
amended to prohibit the accuser from any fur- 
ther participation in the proceedings against 
the accused. 


ALLEGED ADVANTAGES ARE THEORETICAL 


Even though the Michigan inquisitorial stat- 
ute were admitted to be unconstitutional, the 
one-man system of inquisition need not be abol- 
ished. If it is essentially superior to the old 
system of a twenty-three man grand jury, it 
may be legalized by vesting these inquisitorial 
powers where they clearly belong—in the prose- 
cuting attorney. 

I believe, however, that many of the so-called 
advantages of the one-man system are theo- 
retical only, and that the efficacy of either sys- 
tem depends almost entirely upon the zeal and 
industry of the prosecuting official, whether he 
be prosecuting attorney or circuit judge. The 
efficiency of many notable federal prosecutions, 
of the Dewey prosecutions, and of the current 
Albany prosecutions in New York point to the 
fact that the one-man system is not essential 
to successful criminal prosecutions. 

On the other hand, Michigan has not lacked 
the spectacle of an inquisitor being motivated 
by political considerations. And that a twenty- 
three man grand jury does serve as a check 
upon the reckless use of inquisitorial powers 
can scarcely be doubted. Nor can there be any 
doubt that a prosecutor who examines a witness 
before a grand jury is more mindful of the 
rights of the witness as a citizen than is an 
inquisitor whose conduct and attitude are not 
subject to the observation and control of any- 
one else. Anyone who has any regard for civil 
rights cannot but be disturbed by the reports 
commonly current as to the practices, to some 
of which Mr. Winters has referred, of some of 
those who have participated in inquisitions un- 
der this statute. 
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Commission Studies Connecticut Judicial System 


NEWELL JENNINGS 


The Connecticut General Assembly of 1943 
appointed a commission to “study the integra- 
tion and reorganization of the judicial system 
of the state to determine the most efficient and 
economical methods of integrating and reorgan- 
izing the same into one judicial system.” 

In spite of this admonition, a majority of the 
commission, which consisted of six lawyers and 
four laymen, nearly all with legislative experi- 
ence, declined to consider a complete integration 
along the lines of the Minnesota plan on the 
grounds that (1) the people of the state would 
not want it, (2) the General Assembly would 
not favor it, and (3) the commission was 
against it. Important and far-reaching im- 
provements, however, are embodied in the six- 
teen specific recommendations which were sub- 
mitted, together with proposed statutes and 
supporting statistics. Most of these relate to 
conditions peculiar to Connecticut, but at least 
four are of general interest: 

1. Creation of an administrative office corre- 
sponding roughly to the one existing in the 
federal system. 

2. Giving full rule-making power to the 
judges. 

3. Giving executive control of the judicial 
system to the judges of the Superior Court. 

4. Reviewing the judicial council and giving 
it additional power. 

The pages of this JOURNAL have often carried 
articles on the use and abuse of the justice of 
the peace system. The commission’s report 
(Appendix F) contains an interesting historical 
study of the subject. The Connecticut solu- 
tion, approved by the commission, may be out- 
lined as follows: Under the provisions of a 
law passed in 1939 (Gen. Stats. Cum. Supp. 
1939, Sec. 1350e), the selectmen of all towns 
not having municipal courts biennially appoint 
a single trial justice who in turn appoints a 
single prosecuting grand juror, both from the 
list of elected and qualified officers. Provision 





The author is associate justice of the Supreme Court 
of Errors of Connecticut, and was chairman of the Com- 
mission to Study the Integration of the State Judicial 
System. The Minnesota plan referred to in the second 
paragraph was printed in this JouRNAL, 26:133, Feb- 
ruary, 1943. It should be added here that in a supple- 
mentary statement on page 18 of the Commission’s 


for alternates is made. These officers alone 
act in all criminal prosecutions. They are paid 
a small salary by the town and the receipts go 
into the town treasury. Criminal costs are 
abolished. There are 102 of these trial justice 
courts. An annual assembly for the discussion 
of problems arising in these courts is presided 
over by the chief justice. The advantages of 
this system over the former practice are obvi- 
ous, and in the main it has worked satisfac- 
torily. 

Connecticut has the usual number and va- 
riety of courts. Speaking generally, each is 
independent of the others and a law unto itself 
as to procedure, purchase of supplies, forms 
used and employment of personnel. Some are 
maintained by the state, some by fees received 
and still others by the towns in which they have 
jurisdiction. In 1937 the General Assembly 
authorized the appointment of an executive 
secretary of the judicial department. (Gen. 
Stats., Cum. Supp. 1939, Sec. 1377e). His 
duties are to audit the accounts of all state- 
maintained courts and to perform such duties 
of a non-judicial character with reference to 
all except probate courts as the judges of the 
Superior Court may direct. 

Thanks largely to his tactful exercise of his 
somewhat nebulous jurisdiction, much progress 
has been made in improving the efficiency of 
the judicial department. This is reflected par- 
ticularly in uniformity of procedure in the 
clerks’ office, classification and remuneration of 
clerks and clerical] assistants, and the purchase 
of supplies. The commission recommended a 
statute to strengthen further this department. 
It placed administration of all state-maintained 
courts definitely under the general management 
of the judges of the Superior Court as a policy- 
making body with the secretary as their execu- 
tive officer under their control. 

Contact with the several courts was pro- 
vided for through a reorganized judicial coun- 





report, Mr. Justice Jennings stated his individual 
opinion that the purpose of the Commission was to 
secure a plan for the integration of all the courts, and 
he caused to be filed with the Commission’s report a 
copy of the Minnesota plan with the comment that with 
suitable adjustments it could doubtless be adapted to 
conditions in Connecticut. 
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cil, on which all affected courts and the bar are 
to be represented. This body is charged with 
the duty of making a continuous study of the 
improvement of the administration of justice, 
particularly with respect to rules of court. It 
is to report biennially to the governor, and as 
occasion arises, to the judges of the Superior 
Court. It is given the power to recommend the 
increase or decrease of the number of judges in 
any state-maintained court. 

The proposed statute also gives full rule- 
making power to the judges of the Superior 
Court, which they already possess in large 
measure, 

The commission gave its best consideration 
to the careful drafting of this measure, and 
with all due modesty, its consideration is rec- 
ommended to any judicial department faced 
with a similar problem. 

As stated above, the other recommendations 
are not of general interest. An exception might 
be noted in favor of an act providing for a 
state system of adult probation. A limited 
number of copies of the report are available, 
and may be obtained by writing to the secre- 
tary of the commission, Mr. Edward C. Fisher, 
State Library Building, Hartford, Conn. 





Installation Ceremonies for New 
Jury Commissioners 

The office of jury commissioner in the federal 
courts is one which, although it involves im- 
portant duties, is compensated more by the 
honor of the appointment than by the monetary 
reward, which is limited to five dollars a day for 
not more than three days in any term. The 
quality of the jurors in the federal courts de- 
pends to a considerable extent on the interest 
and the industry of the jury commissioner in 
obtaining and putting into the jury box the 
names of competent and intelligent jurors. He 
is appointed by the district judge, or where 
there is more than one judge in a district, by 
the senior judge, and serves during his pleas- 
ure. Several presiding district judges have re- 
cently held installation ceremonies in connection 
with the appointment of new commissioners. 

Such a ceremony was held by Judge Robert 
A. Inch, of the Eastern District of New York, 
at Brooklyn on December 18, 1944, to install 
the Honorable Morris J. Solomon as jury com- 
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missioner for that court. The ceremonies were 
held in the courtroom, and a large number of 
friends of the new commissioner were present. 
In opening the session, Judge Inch said: 


“Because of the importance of this office and 
the necessity of having well qualified jurors, 
without which this court cannot function in the 
due administration of justice, I have felt that 
we should depart from the usual procedure and 
have the installation of Mr. Solomon in open 
court. There are present a number of distin- 
guished citizens of this district among the 
many friends of the new commissioner, and he 
enters upon the duties of this office with the 
best wishes of all of us. I am confident that he 
will perform this important duty of selection to 
the satisfaction of this court, to the end that 
all litigants can be confident that the evidence 
in their cases shall be submitted to a well quali- 
fied and, with the cooperation of the trial judge, 
a fair and impartial jury.” 

Following the taking of the oath, short 
speeches were made by friends of Commissioner 
Solomon, including several state court judges. 

On April 25, an installation ceremony for 
Jury Commissioner Edward G. Bliss was held 
by Chief Justice Laws of the United States 
District Court for the District of Columbia, 
in his chambers. Several judges of the court 
were present, the other two members of the 
jury commission (there is a jury commission of 
three in the District of Columbia), the clerical 
staff of the jury commissioners’ office, and 
friends of Colonel Bliss. 

This method of emphasizing the importance 
of the duties of the office of jury commissioner 
is commended to the attention of judges who 
have the appointment of a similar official in 
their courts. 





Justices’ Manuals Suggested 


A letter from a reader in the April JOURNAL 
asking for references to manuals for justices 
of the peace brought a number of responses. 
Among the works suggested were the follow- 
ing: 

Swan’s Treatise (Ohio), suggested by An- 
drew J. White, Jr., Columbus. 

Spalding’s Treatise (Kansas), suggested by 
Rudolph Barta, Salina, Kansas. 

North Carolina Manual of Law and Forms, 
suggested by F. H. Brooks, Smithfield, N. C. 

Rogers’ Magistrate’s Manual (Tennessee), 
suggested by George H. Armistead, Jr., Nash- 
ville. 
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Tiffany's Justice Guide and Lord’s Justice 
Guide, suggested by Judge Arthur E. Gordon, 
Detroit. 

State of Connecticut Manual for Trial Jus- 
tices, suggested by Edward C. Fisher, Hartford. 

Iowa Justice Practice, suggested by John 
Hale, Burlington. 

Honeyman’s Justice of the Peace (New Jer- 
sey), suggested by A. J. Morrison, Jr. 

Brumbaugh, Legal Reasoning and Briefing, 
and Elliott, The Work of the Advocate, sug- 
gested by C. P. Goepel, New York. 

Binn’s Justice; Valentine, Subordinate 
Courts in Pennsylvania; and Chapter 2 of Pat- 
ton, Practice in the Courts of Common Pleas of 


Pennsylvania, suggested by N. Horace Berman, 
Upper Darby, Pa. 





Are You Missing the Service Men’s Dues? 


The Boston Bar Association’s solution to the 
problem of loss of dues of members in service 
should be of interest to other bar organizations. 
More than 560 members have volunteered to pay 
special dues of five dollars in addition to the 
regular dues billed May 1. 

“These special dues,” says the Bar Bulletin, 
“which take the place of payments from service 
men whose dues have been waived, will give 
the Association additional funds sufficient to 
enable us to carry on our regular activities.” 





Administrative Office for West Virginia 
Courts Is Created 


An “Administrative office of the Supreme 
Court of Appeals” corresponding roughly to 
the Administrative Office of the United States 
Courts in Washington has been created by the 
legislature of West Virginia. 

The office is to be headed by a director who 
will be appointed by the court and will receive 
a salary of $5,000 a year. Other employees as 
needed are to be appointed by the director with 
the approval of the court. He is to have charge 
of all administrative matters relating to the 
clerical staffs of all the courts of the state; to 
examine the state of the dockets of the various 
courts, prepare statistical reports and secure 
information as to their need of assistance, and 
report quarterly to the chairman of the judicial 
council; prepare a budget for all the courts; 
purchase, exchange, transfer and distribute 
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equipment and supplies; act as executive secre- 
tary of the judicial council; and do such other 
matters as may be assigned to him by the court 
or the council. He is to submit an annual report 
to the Supreme Court of Appeals. 





Paragraphs 

An Illinois constitutional convention has been 
proposed in the Illinois legislature, with the 
backing of the Illinois State and Chicago bar 
associations: Reorganization of the judicial 
department and improvements in selection of 
judges are leading objectives in the proposed 
revision. 

Sleeping accommodations for jurors detained 
overnight, an oversize court room for the trial 
of cases of great public interest, public assembly 
rooms with desks and other conveniences for 
the transaction of business, and television 
equipment for the visual presentation of evi- 
dence involving the scene of a crime, are among 
the recommendations of a committee of judges 
for a Los Angeles post-war court house. 

New York judicial selection reform suffered 
another setback when the legislature adjourned 
without passing any of the proposed legislation 
directed to that end. It did give approval to 
a proposed constitutional amendment to pro- 
vide a special judicial tribunal for the impeach- 
ment of judges. 

Florida civil procedure revision will be 
drafted by a committee appointed by Chief 
Justice Roy H. Chapman, consisting of Justice 
Glenn Terrell, chairman, Justice Elwyn Thomas, 
Circuit Judges Paul D. Barns and George W. 
Whitehurst, Warren L. Jones, Selden S. Waldo, 
O. K. Reaves, Giles Patterson, D. H. Redfearn, 
J. Thomas Gurney and J. N. Daniels. 

Laymen on the supreme court of Wisconsin 
would be forbidden by a constitutional amend- 
ment under consideration in the legislature of 
that state following defeat of Secretary of 
State Fred R. Zimmerman, who has no legal 
training, in a contest for a seat on the court 
in the last election. 

All Michigan public acts enacted this year 
are listed in alphabetical order in the 


May Michigan State Bar Journal together with 
an offer to send individual copies of acts direct 
from the State Bar office on request. 
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The Reader’s Viewpoint 


List of Integrated State Bars 
To the Editor: 

I have recently received a copy of the West 
Virginia State Bar Act, and I am sure you 
will soon publish something about it in the 
JOURNAL. In the meantime, could you advise 
me how many states, including West Virginia, 
now have an integrated bar? 

A READER 


See the April JOURNAL, 28:165, for an 
article on the integration of the West Virginia 
bar. Following is a complete alphabetical list 
of states now having an integrated bar: 


State Basis of Integration Year 
Alabama Statute 1923 
Arizona Statute 1933 
Arkansas Constitutional amendment 
and court rule (discipli- 
nary organization only) 1938 
California Statute 1927 
Idaho Statute 1923 
Kentucky Statute and court rule 1934 
Louisiana Statute 1934 
= Statute and court rule 1940 
Michigan Statute and court rule 1935 
Mississippi Statute 1930 
Missouri Court rule (disciplinary 
organization only) 1934 
ad Court rule 1944 
Nebraska Court rule 1937 
Nevada Statute ; 1929 
New Mexico Statute 1925 
N. Carolina Statute 1933 
N. Dakota Statute 1921 
Oklahoma Statute 1929 
sd Court rule 1939 
Oregon Statute 1935 
S. Dakota Statute 1931 
Texas Statute and court rule 1939 
Utah Statute 1931 
Virginia Statute and court rule 1938 
Washington Statute 1933 
W. Virginia Statute enacted; court rules 
yet to come 1945 
Wisconsin Statute enacted; court rules 
yet to come 1943 
Wyoming Statute and court rule 1939 


Salaries of American Judges — Some 
Corrections 
To the Editor: 

I have read with interest your article “Sala- 
ries of American Judges.” I note that under 
Table IV, judicial pensions, you indicate under 
the heading “Federal” item “appellate” that 
the pension is three-fourths salary, effective 
now; and under the same heading, item “cir- 
cuit” that the pension is three-fourths salary, 
pending. In view of the fact that under present 
federal statutes federal judges may retire on 
full salary if they have served for ten years and 
have reached the age of seventy, I am unable 
to understand the appellate and circuit item 
references in Table IV. I will appreciate an 
explanation of them. 


; HAROLD M. STEPHENS 
Washington, D. C. 


This was a printer’s error. The two lines 
beginning “appellate” and “circuit” were mis- 
placed and should have appeared under Georgia, 
to which they apply. To others of our readers 
we are indebted for the following further cor- 
rections to those tables, note of which should be 
made by those who preserve their copies of the 
JOURNAL: 

Tables I and II should be corrected to show 
that Michigan circuit judges receive $7,000 
from the state plus supplements in varying 
amounts from the counties. The total in Wayne 
County (Detroit) is $14,500. The same tables 
should show Ohio common pleas judges receiving 
$3,000 from the state plus a county supplement 
based on local population. The lowest is $3,523, 
while in Cuyahoga County (Cleveland) it is 
over $12,000. The Maryland line in Table IV 
should be corrected in accordance with the 1943 
amendment to the judicial pension law which 
provides for $300 a year for each year of serv- 
ice, not exceeding $6,000 a year for judges who 
have served twenty years or more.—Editor. 





A Suggestion Regarding Judicial Tenure 
To the Editor: 

I have heard a number of individuals men- 
tion the article “Salaries of American Judges” 
[28:173, April, 1945] which you wrote. All 
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of the comment has been complimentary, and 
in all of it I concur. You not only assembled 
a large amount of informative data, but ana- 
lyzed it in excellent style. Not many articles 
are preserved and exert an influence over an 
extended period of time, but yours will be one 
of the exceptions. 

Your article mentions campaign expenses. I 
think that campaigns and the knowledge that 
the term of office is bound to expire are the 
most unpleasant features of judicial work. 
Judges dislike campaigns. Some time it might 
be worth while to write an article upon the sub- 
ject of judicial terms of office. The Missouri 
and California plans are excellent. Another 
plan might be to provide that after a judge 
has been twice re-elected, his term should be 
for good behavior. It would seem as though 
after a judge has been twice re-elected an in- 
ference ought to be permissible that the public 
is satisfied with his ability and service. Under 
that plan few judges would appear on the bal- 
lot, and accordingly it would be possible to 
center real interest upon the fitness or lack of 
fitness of the one or two whose names were 
upon the ballot. 

In Oregon judges are rarely defeated for re- 
election. In the few instances where judges 
have been defeated there has always been some 
circumstance like senility or membership in a 
minority party. Hence, the inference I just 
suggested seems warranted. Since, in the rare 
instances where a judge has been defeated, the 
circumstances were extraordinary, it seems to 
be a waste of time to compel every judge to 
face the voters every four, six or eight years. 

GEORGE ROSSMAN 
Salem, Oregon 





The Ethics of Lawyers’ Advertising 


To the Editor: 

Mr. Beckwith’s article “Polities and Public 
Relations” (28:182, April, 1945) is timely and 
highly constructive. I wish he had elaborated 
Part III, “The Ethics of Lawyers’ Advertis- 
ing.” 

The practice of law has changed in that 
loose leaf services have become a necessity to 
lawyers who handle labor, fair trade practice, 
taxation, wage and hour cases, etc. The rules 
and regulations are a mixture of law, economics, 
political expediency and other factors. Changes 
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from week to week must be noted. No lawyer 
is prepared to advise in such matters by reason 
of his knowledge of general principles of law 
and procedure, Experience in general practice 
may be helpful but is not sufficient. 

Imagine yourself a business executive sud- 
denly confronted with a union contract for your 
signature when you did not know or had just 
discovered that your employees had been or- 
ganized. Names of lawyers flash through your 
mind. Should you call in one you used on a tax 
problem? Another who prepared a mortgage? 
You desperately want to know what lawyer is 
qualified by inclination, experience and equip- 
ment to handle a labor relations case. 

Why should you not be able to turn to a 
directory or some other medium and find those 
who are listed as specializing in or handling 
labor cases? Probably it is not contrary to the 
canons of ethics to insert a “card” in the city 
directory to the effect that Smith and Smith 
are “engaged in the general practice of law and 
prepared to handle labor problems,” but the 
practice is frowned upon by bar associations. 
I advocate that bar associations approve and 
advocate modern ways and means of distrib- 
uting to laymen information as to what par- 
ticular branch of practice lawyers claim they 
are prepared to handle. Lay groups invade 
many of these fields by advertising. Lawyers 
have “asked for” this competition by compla- 
cently neglecting to inform business men which 
lawyers are prepared to handle cases arising 
in these special fields. Many lawyers hesitate 
to invest in the necessary services because 
they are expensive and they have no assurance 
that they will be “discovered” by prospective 
clients in those fields. 

SHERMAN PEER. 
Ithaca, N. Y. 


With the foregoing comments it is interest- 
ing to compare the following statement by Pres- 
ident David A. Simmons of the American Bar 
Association (from an article “Stratification of 
the Bar,” 27 J. Am. Jud. Soc. 7, June, 1943) : 

“We know that there are many lawyers 
who are eminently qualified to act as specialists 
in admiralty, bankruptcy, patents, tax law, 
railroads, oil, insurance, and many other fields. 
The failure of the bar to inform the public 
that some of its members are real specialists 
results in loss of business, as in the case of 
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land, title and probate matters, which have been 
largely taken over by corporations, which do not 
hesitate to advertise their qualifications in 
every possible way.”—Editor. 





A Heart-Warming Article 
To the Editor: 

I read the article on politics and public re- 
lations by Mr. Edmund R. Beckwith. It is a 
heart-warming article. It appealed to my deep- 
est sentiments and convictions. I have struggled 
with the problem in my own small way for 
about twenty-five years in law, bar association 
work, field of judicial selection, and in general 
community relations, including the field of 
education. 

Needless to say, the article is not merely 
timely but long past due in my opinion. I am 
personally convinced that the present ills of 
the world will never be cured until the prin- 
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ciples set forth by Mr. Beckwith are generally 
recognized and put into practice. The difficul- 
ties standing in the way, however, are tre- 
mendous. 


1. The lawyers themselves must be educated 
to understand and accept the plan in a crusad- 
ing spirit. 

2. The public must be educated, because 
without acceptance by the public political ob- 
stacles will stand in the way of achieving our 
purpose. 

Fortunately, voices are being heard in all 
relevant fields leading to the same objective. 
I am in hopes that we have reached the turn- 
ing point in history, where the philosophy in- 
volved in the principles set forth by Mr. Beck- 
with may be heard again by responsive minds 
in spite of the argument that it will seem 
like turning back the clock. 

JOSIAH E. BRILL. 
Minneapolis, Minn. 





The Literature of Judicial Administration 


Books 


Law and Its Administration, by Harlan F. 
Stone. New York: Columbia University Press, 
1915, reprinted, 1924, Cloth, 232 pp. Obtain- 
able from Dover Publications, 1780 Broadway, 
New York 19, N. Y., 98 cents. 

With the removal of the word “current” from 
the title of this department, we broaden its 
scope to include occasional mention of books 
and other literature of present-day interest and 
importance, whether currently written and pub- 
lished or not. This volume by the present chief 
justice of the United States, written while he 
was attorney-general of the United States, is 
an excellent choice with which to initiate this 
change in policy. It consists of a series of lec- 
tures before a lay audience at Columbia Uni- 
versity, discussing in general terms and popu- 
lar language the nature and functions of law 
and justice, fundamental legal conceptions, pro- 
cedure, constitutional limitations, the bench and 
bar, and the problems of law reform. 

The author warns professional readers to 
look for neither originality nor novelty in sub- 
stance or presentation, but lawyers and judges, 


accustomed to microscopic scrutiny not only of 
individual trees but of their bark, leaves and 
seeds as well, may profitably step back now and 
then to scan as does this volume the entire 
legal forest. Although written thirty years ago, 
very little of the book is out of date, even in 
the important chapter on law reform, which 
gives extended and appropriate emphasis to the 
observation, true yesterday, today and forever, 
that “no amount of law reform will ever give 
legal justice to a people who themselves are in- 
different to it or who are controlled by passion 
or prejudice, or class selfishness, rather than by 
love of and faith in justice administered accord- 
ing to settled principles of law.” 





Crime Commissions in the United States, by 
Virgil W. Peterson. Chicago Crime Commis- 
sion, 79 W. Monroe St., Chicago 3, Ill., 1945. 
Pamphlet, 36 pp. 

A review of the history, activities and ob- 
jectives of crime commissions in American 
cities, with particular emphasis on the Chicago 
Crime Commission, constitution and by-laws of 
which are included. 
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ARTICLES 

Legal Education and Admission to the Bar 

Symposium on legal education: Legal educa- 
tion in the university, Daniel L. Marsh; an 
adventure in legal education, Mayo A. Shattuck; 
the law teacher and democracy, S. Kenneth 
Skolfield; the future of the law school, Elwood 
H. Hettrick; the law schools and government, 
Arthur T. Vanderbilt. Boston Univ. Law Re- 
view, 25:83-139, April, 1945. 

Legal education today and in the post-war 
era. William H. Wicker. Tennessee Law Re- 
view, 18:700-708, April, 1945. 


Criminal Procedure 

The new criminal rules—another triumph of 
the democratic process. Homer Cummings. A. 
B. A. Journal, 31:236-8, May, 1945. 

Philadelphia’s crime problem. Robert P. 
Shick. Shingle, 8:81-4, April, 1945. 

Criminal appeals. Thomas P. White. Los 
Angeles Bar Bulletin, 20:252, April, 1945, to be 
concluded in May issue. 

“Case dismissed.” Virgil W. Peterson. At- 
lantic, April, 1945, pp. 69-74. 

Injustice in the court room. Francis Biddle. 
Collier’s, May 19, 1945, p. 11. 


Miscellaneous 

Administrative agencies and the judicial 
function. Henry G. Binns. Ohio Bar Ass’n 
Report, 18:1-3, April 2, 1945. 

The lawyer and the bar association. Jay P. 
Taggart. Ohio Bar Ass’n Report, 18:53-6, May 
7, 1945. 

Impeachment of lower court judges. Editorial, 
New Jersey Law Journal, 68:144, May 3, 1945. 

Can tax appeals be centralized? Robert N. 
Miller. Taxes, April, 1945, pp. 303-9. 

Proposed constitutional convention. Chicago 
Bar Record, 26:257-60, April, 1945. 

Defects and causes of defeat of the proposed 
constitution of 1922. Philip R. Davis. Chicago 
Bar Record, 26:276-81, April, 1945. 





CASES 


Dorsey Vv. Gill,—F. 2d.—, District of Colum- 
bia Court of Appeals, No. 8811, Feb. 26, 1945, 
Miller, J—Calling attention to an enormous in- 
crease in petitions for writs of habeas corpus 
from federal custodial institutions, the court 
takes the occasion afforded by this appeal from 
denial of the writ to set forth in a well-an- 
notated 22-page opinion the abuses that have 
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grown up and some rules and procedures for 
use in consideration of habeas corpus petitions 
that should restore the writ to its rightful 
function as a “palladium of liberty” to “protect 
unfortunate persons against miscarriages of 
justice” and not as “a device for harassing 
court, custodial and enforcement officers with 
a multiplicity of repetitious, meritless requests 
for relief.” 





In re Petition of Florida State Bar Associa- 
tion for the Adoption of Rules for Practice and 
Procedure,—Fla.—, —So.—, March 9, 1945, 
Terrell, J.—This decision, it is hoped, will be 
the next to the last chapter in the long struggle 
for procedural reform in Florida. Four years 
ago the state bar association drafted a new 
civil code based on the federal rules and pre- 
sented it to the court for adoption by rule of 
court, but the petition was denied by a divided 
court along with a denial of judicial rule-making 
power, 145 Fla. 223, 199 So. 57, 24 J. Am. Jud. 
Soc. 149 (1941). In 1943 the proposed code was 
embodied in a bill which was defeated in the 
legislature, but another bill was passed dele- 
gating to the supreme court the power it had 
previously disclaimed. The latest move was a | 
petition to the court to adopt the proposed code 
by a rule of court under the power delegated in 
1943. 

The court grants the need of procedural 
revision, holds the vesting of rule-making power 
in the court both constitutional and desirable, 
comments on the public demand for simple, 
speedy and inexpensive court procedure in 
Judge Terrell’s characteristic style, but declares 
that adoption of a complete code based on the 
federal rules is neither wise nor expedient, and 
in an appendix to the opinion proposes eleven 
pages of new rules and amendments and re- 
visions of the old rules with a recommendation 
that a committee of lawyers and judges ap- 
pointed by the chief justice study them and 
make recommendations “for early consideration 
and adoption.” 

The arguments given against adoption of 
a code based on the federal rules are not 
very convincing and most of them were demol- 
ished in the dissenting opinion in the 1941 
case. The court says if the federal rules 
were adopted many of them would be inap- 
plicable and many state proceedings would 
be without rules to govern them. That is 
doubtless true, and if any Florida lawyer or 
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judge urged adoption of all federal rules 
whether or not they had any application to 
Florida practice, or urged repeal of all rules 
governing state proceedings which had no 
counterpart in the federal rules, he did not 
deserve to be taken seriously. There is such 
a thing as substantial, practical conformity, 
worked out and applied with common sense, 
which several other states have achieved to their 
great convenience and satisfaction. As for the 
constitutional preservation of the distinction 
between law and equity, the proposed code 
would do no more violence to it, as the 1941 
dissent points out, than the federal rules do to 
the similar distinction noted in the federal 
constitution. This could be an obstacle only to 
someone who is looking for an obstacle. The 
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court mentions the hundred years of precedents 
settling many fine points of procedure “that 
should be preserved.” The quoted words em- 
body the very point at issue. One purpose of 
the revision is to do away with a century’s 
barnacle encrustation of fine points of procedure 
and get a fresh start. The reluctance of the 
elderly lawyer or judge who has spent a life- 
time working with and adding to those fine 
points to abandon them may be readily under- 
stood, but it needs to be done, all the same. 
The changes proposed in the appendix to 
the opinion, however, include many of the 
most valuable features of the federal rules, and 
it should be possible for the committee and the 
court to bring the Florida procedural reform 
campaign to an early and satisfactory close. 








New Members of the American Judicature Society 


California 


Rhode Island 


J. A. C. Grant, West Los Angeles Artruur M. ALien, Providence 


Arizona 
J. SmitH Grssons, St. Johns 


Delaware 


Cates S. Layton, Wilmington 
S. Lester Levy, Wilmington 
C. M. Sparco, Wilmington 
Wiutiam J. Storey, Dover 
Cuaries L, Terry, Jr., Dover 


District of Columbia 
Aaron L. Forp, Washington 


Mississippi 
TuHeEopore G. Birzo, Poplarville 
Lester CLARK, Hattiesburg 
Joun W. Crisier, Clarksdale 
James L. Davis, Jackson 
F. K,. Erurimce, Meridian 
E.sert Jounson, Indianola 
C. E. Morcan, Kosciusko 
Grorce F. Murrett, Gulfport 
Rosert E. Nason, Ackerman 
C. D. Witttams, Yazoo City 
E. K. WinpHaMm, Boonville 


Missouri 
Orin A. Weepe, Kansas City 


North Dakota 
I. C. Davies, Bismarck 
S. E. Havpern, Glen Ullin 
Torcer Srnness, Devils Lake 
Oklahoma 


Pau. J. Parker, Bartlesville 
Pennsylvania 


Wirsur E. Davis, Jr., Gladwyne 


Everarp Appleton, Providence 
James F. ArmstTRONG, Providence 
Witrorp S. Buptone, Providence 
Rocer T. Crapp, Providence 
Luic1 De Pasguate, Providence 
Joun H. Doran, Providence 
Cuartes H. Epen, Providence 
G. FreperickK Frost, Providence 
Percy W. Garpner, Providence 
Peter G. Gerry, Providence 
Joun Rae Gutman, Providence 
MatrHew W. Gortnc, Providence 
Wuiam A. Granam, Providence 
Ratpnw M. Greentaw, Providence 
J. Russet, Hare, Newport 
James A. Hicerns, Providence 
Epwarp T. Hocan, Providence 
Laurence J. Hocan, Providence 
Mary C. Hocan, Providence 
Eucene L. Jacpert, Woonsocket 
Tuomas A. Jencxkes, Providence 
Ira Lioyp Letts, Providence 
Epwarp WinsLow LINncoLn, 
Providence 
Francis J. McCaseg, Providence 
Francis I. McCanna, Providence 
J. Howarp McGratu, Providence 
Mason B. Mercuant, Providence 
CorneLius C. Moore, Newport 
Wu.iam W. Moss, Providence 
Dennis J. Roserts, Providence 
Harotp P. Sarispury, Providence 
Harotp R. Sempre, Providence 
Kirk Smita, Providence 
RonaLp B. Situ, Providence 
Cuaries F. Stearns, Providence 
Ear, A. Sweeney, Providence 
Wiitiam B. Sweeney, Providence 
Wuuiam C. Warine, Jr., 
Providence 
Max Wrwnocrap, Providence 
JosepH T. WitrHEROw, Pawtucket 
Exttis YATMAN, Providence 


South Dakota 


Craupe A. Bennett, Canton 
R. A. Bretsx1, Sioux Falls 

W. C. Brower, Clark 

Lars A. Bruce, Yankton 
Harotp E. Covey, Kadoka 
Ernest A. Crockett, Yankton 
O. E. Forp, Gregory 

Wutram H. Gtynn, Parkston 
Wa ter A. Gronna, Clear Lake 
Craupe A. Hamitton, Sioux Falls 
Ivan Huntsincer, Aberdeen 
H. R. Jackson, Lemmon 

D. M. Joyce, Aberdeen 

W. W. Kwyicut, Brookings 
Tom H. Lusy, Huron 

C. A. Merxte, Pierre 

M. E. Murer, Lake Andes 
Frank W. MircuHett, Pierre 
E. V. Morriwt, Sturgis 

Pat Morrison, Mobridge 

W. M. Ports, Mobridge 

Cioyp D. Sterne, Redfield 
Wuuiam H. Warren, De Smet 
CuHartes S. Wuittnc, Mitchell 


Vermont 


Norton Barser, Bennington 
T. Tracy Lawson, Barre 
James P. Leamy, Rutland 
Getsiz J. Monti, Barre 


Wyoming 


F. E. Anperson, Laramie 
CLarENcE G. CyYpREANSEN, Casper 
H. B. DurHam, Casper 

Joun G. Hutton, Sheridan 

T. Brake Kennepy, Cheyenne 
Frep W. Layman, Casper 
Tuomas O. Mrtter, Lusk 

Erte H. Rem, Torrington 
Mitwarp L. Simpson, Cody 

V. J. Twsatt, Laramie 





